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AGENT. 


$14. Fire.—Evidence of Authority Custom.—lt was claimed 
that the agent had consented to a subsequent transfer of the in- 
sured property as security fora loan. Held, that evidence of a 
power conferred by other companies on their agents was inad- 
missible to show the authority of the agent, where it did not ap- 
pear that the custom was so general that the company must be 
presumed to have known of it. It is doubtful whether such cus- 
tom would bind the company in any event. 


Bradford, et al. vs. Homestead F. Ins. Co. 
Rep’d Journ’, p. 141. Iowa 8. C. 


§15. Fme.—Company LEstopped from Denying Authority of 
When—The agent who issued the policy in suit was forbidden by 
his commission to insure property outside of a defined district, 
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not including the city in which plaintiff's property was situate ; 
but plaintiffs neither knew nor inquired into the local limits of 
the agent’s authority. The issue of the policy was promptly re- 
ported to the company ; after the loss plaintiffs sent notice there- 
of to the general office, and subsequently furnished the formal 
proofs, and submitted to an examination touching the loss by the 
insurer’s general State agent, and the company did not object to 
receiving the proofs or offer to return the premium ; nor did it in 
any way object that the policy was issued without authority until 
after action brought. Held, that it is estopped from denying the 
agent’s authority. The person who issued the policy must also 
be deemed an agent of the company for that purpose, under sec- 
tion 1977, Rev. St., of Wis. 

Bigelow on Estoppels, 578 ; Webster vs. Ins. Co., 36 Wis., 67; N. W. M. 
L. Ins. Co. vs. Germania F’. Ins. Co., 40 Wis., 446 ; Schoener vs. Hekla Ins. 
Co., 3 Wis., 256. 

Knox, et al. vs. Lycoming F. Ins. Co. 

Rep’d Jour’l, p. 89. 


APPLICATION. 


$16. Lire.—Falsity of Answers in.—Acts of Agent.—Forgery. 
—The company defended on the ground that the answers in the 
application for a life policy were untrue. Plaintiffs claimed that 
the facts were truly stated to the agent who falsely filled it up. 
_ Held, that if the applicant signed an application containing false 
answers to questions concerning consumption, spitting of blood, 
etc, on the strength of which the policy was issued, it was void by 
its terms. Held, that if the application was falsely signed and filled 
up by the agent, and never adopted by the insured nor any other 
application made, the policy was void. But to sustain such for- 
gery the jury must be clearly satisfied from the weight of evi- 
dence. 

Massey, et al., Exr’s, vs. Penn Mutual Life Ins. Co.* 


* Instructions of court, May, 1880. 


EVIDENCE. 


§17. Lire.—Declarations of Insured Prior to Application In- 
admissible as to Truth of Answers.—Practice.—Improper Com- 
ments by Counsel.—A policy of insurance upon the life of C. was 
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issued on the joint application of himself and wife for her sole 
benefit. In answer to a question in the application, C. stated that 
he had had no sickness or disease during the seven years last past. 
It was stipulated in the policy that if the statements in the ap- 
plication were not in all respects true, the policy should become 
void. Held, in an action by the wife upon the policy, the de- 
clarations of C. made prior to the application, and tending to 
show that said statement was, to his knowledge, untrue, are in- 
competent. 

Fraternal Mutual Ins. Co. vs. Applegate,7 Ohio St., 297; Swift vs. Mass. 
M. L. Ins. Co., 63. N. Y., 186 ; Morrell vs. Foster, 832 N. H., 358 ; Ins. Co. 
vs. France, 91 W. S., 510 ; Tucker vs. Henniker, 41 N. H., 317; Rolfe vs. 
Rumford, 66 Me., 564 ; Berry vs. State,10 Geo., 511 ; Dickinson vs. Burke, 
25 Geo., 225; Koelges vs. Ins. Co., 57 N. Y., 638; Bain vs. Wilson, 10 
Ohio St., 14; Walker vs. Stetson, 14 Ohio St., 90. 

The court permitted counsel for one of the parties, in argu- 
ment to the jury, to read and comment upon matter not in evi- 
dence, nor relevant to the issue, and which was prejudicial to the 
opposite party. Held, an irregularity, or abuse of discretion, 


which prevented a fair trial, and for which the verdict should be 
set aside and a new trial ordered. 
Legg vs. Drake, 1,Ohio St., 287. 


Union Central Life Ins. Co. vs. Cheever. 
Rep’d Jour’!, p. 104. Ouro 8, 0. 


LIGHTNING. 


$18. Fime.—Construction.— Guaranty of Dealer;in Rods not 
Insurance—Where a lightning-rod dealer, upon the sale of a 
lightning-rod, contracted and agreed to pay all damages result- 
ing to the building upon which the same was erected, within a 
given time, from lightning: Held, that such agreement was a 
contract of guaranty, and not insurance ; and it was not neces- 
sary, to the validity of the note given therefor, that such dealer, 
a non-resident, should have complied with the statutes in regard 
to foreign insurance companies. 

Cook vs. Wierman, 51 Iowa, 561. 

Cole Bros., et al. vs.8Haven. 

Rep'd Jour’l, p. 156. TowaS. 0. 
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POLICY. 


§19. Lire.—Surrender.—Forfeiture for Non-payment of Pre- 
mium.—The policy was taken out by the husband on his life in 
the name of his wife, signing as her attorney, he paying most of 
the premiums. The policy appeared to have been in the poses- 
sion of the wife for a short time, but during the rest in that the 
husband, who subsequently lived apart. It provided that, “ after 
two annual premiums shall have been paid thereon, shall not be 
forfeited or become void by reason of the non-payment of pre- 
mium, but the party insured shall be entitled to have it contiuued 
in force for a period to be determined as follows, to-wit : The net 
value of the policy when the premium becomes due, and is not 
paid, shall be ascertained according to the combined experience 
of actuaries’ rate of mortality, with interest at four per cent per 
annum. Four-fifths of such net value shall be considered as a 
net single premium of temporary insurance, and the term for 
which it will insure shall be determined according to the age of 
the party at the time of the lapse of premium and the assump- 
tion of mortality and interest aforesaid, or, at his option, may 
receive a paid-up policy for the full amount of premium paid ; 
provided, that unless this policy shall be surrendered and such 
paid-up policy applied for within ninety days after such non-pay- 
ment of premium as aforesaid, the policy shall be void and of no 
effect.” The husband surrendered the policy, falsely represent- 
ing his wife to be dead, and took part in money and a new policy 
which was afterwards forfeited for non-payment of premium be- 
fore his death. The net value at the time of non-payment would 
have kept the policy alive until after the death of insured. Held, 
that the failure to exercise the required option within ninety days, 
worked a forfeiture. 

Knapp vs. Homeopathic Life Ins. Co. 

U. 8. C. C., Mass. 


PREMIUM. 


§20. Lire.—Non-payment Through a Change of Agent Will 
not Work a Forfeiture When.—Reasonable Time.-—A life policy 
provided that it should “cease and determine” if the premium 
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was not paid when due. The agent authorized to receive the 
premium was changed, but the company neglected to inform the 
insured of the change, although it had adoted a rule to do so in 
all cases. The assured tendered the premium in due time to the 
former agent, who refused it. /eld, that there was no forfeiture. 
In such cases the assured is entitled to a reasonable time before 
a forfeiture can be declared. In this case sixty days was not an 
unreasonable time to elapse before payment of the premium. 

Ins. Co. vs. Wolff, 95 U.S., 326; Ins. Co. vs. Eggleston, 96 Ib., 572 ; 
Ins. Co. vs. Norton, Ib., 234; Ins. Co, vs. Pierce, 75 Ill., 426; Thompson 
vs. Ins. Co., 52 Mo., 469; Mayer vs. Ins. Co., 38 Iowa, 304; Ins. Co. vs. 
Warner, 80 Ill., 410 ; Ins. Co. vs. Robertson, 59 Ib., 123. 

Seamans vs. N. W. Mutual Life Ins. Co. 

Rep’d Jour’l, p. 153. U.S. OC. C., Minn. 


§21. Lire.— Unauthorized Payment by Stranger does not Com- 
plete the Contract.—A policy on his life was left by the agent at F.’s 
place of business during his absence, with a written request for 
the payment of premium, if satisfactory. F. subsequently re- 
turned in ill health, and the written request was renewed. A sis- 
ter of F. opened the letter, and paid the premium, without his 
consent, and F. shortly after died without knowing of the pay- 
ment. The policy provided that it should not take effect until 
the premium had been paid within the lifetime of insured. Held, 
that, under the facts, the possession of the policy was not a de- 
livery in completion of the contract. Held, that unauthorized 
payment by another party did not bind the insured or the com- 
pany. The case is unlike payment of a renewal premium by a 
stranger on a completed contract. 

Hoyt vs. Mutual Benefit Ins. Co., 98 Mass., 539; Mackey vs. Mutual 
Benefit Ins. Co., 103 Mass., 78; Badger vs. American Ins. Co., 103 Mass., 
244; Thayer vs. Middlesex Ins. Co., 10 Pick., 326; Piedmont and Arling- 
ton Ins. Co. vs. Ewing, 92 U.S., 377 ; Stewart vs. Robinson, 18 Pick., 175 ; 
Bird vs. Brown, 4 Exch., 786; McCracken vs. San Francisco, 16 Cal., 591, 


624; Strong on Agency, # 245, 246; Howell vs. Knickerbocker Ins. Co., 
44 N. Y., 287; Pritchard vs. Merch. & T. Ins. Co., 3 C. B. N. 8., 622. 


Whiting vs. Mass. Mut. Life Ins. Co. 


Rep'’d Jour'l, p. 147. Mass, 8. J. C. 
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RISK. 


§ 22. Fire.—Commencement of.—Reformation of Contract.— 
It appearing from the undisputed evidence that, by the contract 
between the plaintiffs and the agent, the risk was to begin from 
the time when the premium was paid, which was before the loss, 
while the policy issued was dated after the loss, plaintiffs are en- 
titled to a reformation of the policy. 

Knox, et al. vs. Lycoming F. Ins. Co. 


SURRENDER. 


§ 23. Lire—When Procured by Fraud.—Equity may Decree 
Restoration of Policy—Payment of Premium by Note.— Mistakes 
of Law and Fact.—A policy on the life of T. was payable to his 
wife, or in case of her death, to her children. Promissory notes 
signed by T. were given annually for the premiums. The last 
note for which a receipt acknowledging payment of premium was 
given, was not paid when due, and an extension was granted. It 
remained unpaid after the expiration of the extension, and an 
agent shortly after, on the representation that the policy was for- 
feited, but that upon its surrender a paid-up would be granted, 
after much solicitation procured its surrender from T., who was 
in infirm health, the wife, who was not consulted, passively ac- 
quiescing. The law of Michigan provided that in case of default 
in the payment of premium, a paid-up policy should be issued 
for a certain specified value upon application within a year. Held, 
that the acceptance of the note and giving of the receipt operated 
as a complete and not a conditional payment, and there had been 
in fact no forfeiture. 

Mutual Ins. Co. vs. Bower, 42 Mich. 

Held, that the insured had received in return nothing more than 
he would have been entitled to in case of actual default, and there 
was no consideration for the surrender. Held, that the rule that 
equity will not relieve against mistakes of law is not so universal 
as to exclude from relief in caseof such mistake combined with 
fraud or misconduct. 
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Puser vs. Desbourie, 3 P. Wms., 315 ; Evans vs. Llewellyn, 1 Cox, 333 ; 
Stony Eq. 3117-139, distinguishing Mahew vs. Phoenix Ins. Co., 23 Mich., 
105. 

Held, in a suit for the restoration of the original policy, that 
under the circumstances in this case, such restoration will be de- 
creed where the delay was not such as to render relief impro- 
per. 

Tabor vs. Mich. Mut. Life Ins. Co. : 

Rep’d Jour’l, p. 97. Mrou. 8. C. 


TITLE. 


§24. Fme—TZo Property Conveyed Through a Fictitious 
Name is Valid.—Real and personal property was conveyed by the 
owner to a fictitious person, and then again by him in the ficti- 
- tious name to plaintiff, who insured it as her own. Held, that 
while the conveyance to the fictitious name was void, the subse- 
quent conveyance in the name of the latter was valid. A convey- 
ance is valid against the conveyancer whatever name he may . 
assume. 

Com. Dig. Fait E., 3; George vs. Surrey, 1 Moody & Malk., 516 ; Baker 
vs. Dening, 8 Ad. & El. 94 ; Brown vs. Butchers’ and Drovers’ Bank, 6 Hill, 
443; Grafton Bank vs. Flanders, 4 N. H., 239 ; Palmer vs. Stephens,1 Den., 
471. Petition of John Snook, 2 Hilton, 566. 

Held, that the conveyance of personal estate would be valid ir- 
respective of the method employed through mere delivery. 
Held, that in the absenee of any evidence of intended fraud 
against the company the insurance was valid. 

David vs. Williamsburgh City F. Ins. Co. 

Rep’d Jour’l, p. 150. 


WIFE’S POLICY. 


§25. Lire.— Title to—Surrender by Husband Invalid.—S. pro- 
cured of defendant company a policy of insurance for $2,000 on 
his own life, payable on his death to his then wife, Elizabeth A., 
if then living, otherwise to his children; or, if minors, to their 
guardian for their use, His said wife died first, leaving her hus- 
band and plaintiffs, their children, surviving. At her death all 
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the premiums, which constituted the consideration for the policy, 
had been paid. Afterwards 8. married the intervenor, by whom 
he had one child. After his second marriage he surrendered to 
the company, without the consent of his children, said policy, 
and took in consideration thereof, and in lien of the original, a 
paid-up policy corresponding in date and terms with the original, 
save that it was made payable to his said second wife, the inter- 
venor herein, for her benefit. Held, that such surrender was in- 
valid and of no effect as against his children, and that “ his chil- 
dren ” included the issue of both marriages. 

Bliss on Life Ins, (2d Ed.,) 22 317, 237. Succession of Kugler, 23 Lon., 

65; Adams vs. Brackett’s Ex’r, 5 Met., 280 ; Landrum vs. Knowles, 22 N 
J., Eq., 594. 

Ricker, et al. vs. Charter Oak Life Ins. Co. 

Rep’d Jour’), p. 143. 





REPORT OF DECISIONS 


RiNwkKED IN INSURANCE CASES, IN THE UNITED S1ATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Fond du Lac County. 


KNOX anv ANOTHER 
vs. 
LYCOMING FIRE INS. CO.* 


The agent who issued the policy in suit was forbidden by his commission to 
insure property outside of a defined district, not including the city in 
which plaintift’s property was situate ; but plaintiffs neither knew nor in- 
quired into the local limits of the agent’s authority. The issue of the 
policy was promptly reported to the company; after the loss plaintiffs sent 
notice thereof to the general office, and subsequently furnished the formal 
proofs, and submitted to an examination touching the loss by the insurer’s 
general State agent, and the company did not object to receiving the proofs 
or offer to return the premium ; nor did it in any way object that the policy 
was issued without authority until after action brought. 

Held, that it is estopped from denying the agent’s authority. 


The person who issued the policy must also be deemed an agent of the com- 
pany for that purpose, under section 1977, Rev. St. 

Upon the evidence (for! which see the opinion), this court holds (contrary to 
the findings of the trial court) that plaintiffs did not fraudulently conceal 
from the agent any material fact bearing upon the risk, and that they had 
title to the insured property at the time of the loss. 

It a from fhe undisputed evidence that, by the contract between 
the plaintiffs and the agent, the risk was to begin from the time when the 


*Opinion filed Jan. 1,1881. Official syllabus by State reporter, 
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premium was paid, which was before the loss, while the policy issued 
was dated after the loss, plaintiffs are entitled to a reformation of the 
policy. 


Action upon a policy of insurance issued by the defendant com- 
pany to the plaintiffs on a quantity of lumber in the city of Stevens 
Point. The complaint contains a prayer that the policy be reformed, 
and for judgment for the amount insured. The facts of the case, as 
they appear from the pleadings and evidence, are substantially as 
follows : May 12, 1877, one L. M. Taylor, who was the agent of the 
defendant company at Menasha, called upon the plaintiffs in Stevens 
Point, and solicited them to take insurance in that company on their 
lumber in the latter place. The parties thereupon made a contract 
of insurance, by which the agent agreed, on behalf of the company. 
to insure certain specified lumber of the plaintiff for a fixed time to 
the amount of $3,000, ata rate then agreed upon. The plaintiffs 
paid the premium, the agent gave a receipt therefor, and it was 
agreed that the risk commenced at that time. The agent returned 
to Menasha, and on Monday morning, May 14th, made out a policy 
to plaintiffs in the usual form, and deposited it in the post-office, ad- 
dressed to them at Stevens Point. The policy was drawn pursuant 
to the contract of Saturday preceding, except that by its terms the 
risk was to commence at noon, May 14th, the day it was written. 
The lumber of plaintiffs so insured was totally destroyed by fire dur- 
ing the forenoon of Monday, May 14th. Due proofs of loss, show- 
ing the original contract of May 12th, were furnished the company 
by the plaintiffs, in compliance with the terms of the policy. 

The cause was tried by the court without a jury. The defenses to 
the [action relied upon by the company were (1) that Taylor had no 
authority from the defendant to make the contract of insurance 
upon which the action was brought ; (2) that the plaintiffs fraudu- 
lently suppressed and concealed from the agent certain facts mate- 
rial to the risk, which were known to them and not to the agent ; 
and (3) that the plaintiffs were not the owners of the insured lumber 
when the contract was made, nor when the lumber was burned. The 
testimony relating to these defenses is sufficiently stated in the opin- 
ion. The circuit court found that each of these defenses was estab- 
lished by the evidence, and accordingly gave judgment for the de- 
fendant. The plaintiffs have appealed from such judgment. 


Raymonp & Hasertine and Vinas & Bryant, for Appellants. 
G. W. Carte, for Respondent. 
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Lyon, J. 

The evidence is undisputed that by the terms of the contract be- 
tween the plaintiffs and the agent Taylor, the risk was to commence 
when the premium was paid—that is, on Saturday, May 12. The 
plaintiff W. H. Knox, who negotiated for the plaintiffs, and Taylor 
both so testified. If, therefore, the defendant company is otherwise 
liable, it is manifest that the policy should be reformed to express 
the contract which the parties actually made. 

The court found that Taylor had no authority to bind the defend- 
ant by his contract with the plaintiffs ; that the latter were guilty of 
a fraudulent suppression or concealment of facts material to the 
risk ; and that the plaintiffs were not the owners of the insured 
property. If either of these findings is supported by the evidence, 
the judgment cannot be disturbed. If none of them are so sup- 
ported, the judgment must be reversed. They will he considered in 
the order above stated. 

1. The proposition that Taylor had no power to bind the company 
by his contract with the plaintiffs made in its behalf, rests entirely 
upon the terms of his commission or certificate of authority issued 
by the company, dated October 16, 1876. That instrument appoints 
him the agent of the company, “ with full power to receive proposals 
for insurance against loss or damage by fire in Menasha and Neenah 
and vicinity, and to fix rates of premiums, to receive moneys, and to 
issue, countersign, renew, and consent to the transfer of policies of 
insurance, signed by the president and attested by the secretary of 
the said Lycoming Fire Insnrance Company, and in all manner to 
attend to the business and duties of the said agency, subject to the 
by-laws and regulations of said Lycoming Fire Insurance Company, 
and to such instructions as may from time to time be given by its 
officers ; and it is expressly understood that all policies shall be 
null and void, and of no binding effect upon this company, if issued 
upon property not situated within the district in which the agent 
shall reside, or for which he has been appointed, except the written 
permission of the officers of this company be previously specially 
obtained.” 

It does not appear that the plaintiffs knew the terms of the cer- 
tificate, or that they made any effort to learn the extent of Taylor’s 
authority to act for the company. It was satisfactorily proved 
that, on the day after the fire, the plaintiffs forwarded a notice of 
the loss to the general office of the company, addressed to its sec- 
retary. On or about May 26th, they forwarded formal proofs of 
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loss, and on May 30th, W. H. Knox, one of the plaintiffs, was sub- 
jected to an examination respecting the loss by one Harmon, the 
general agent of the company for Wisconsin and other States. A 
stipulation in the policy gave the company the right to such exam- 
ination. June 9th, Taylor forwarded to the company an itemized 
statement of premiums received by him in May, which contains the 
item: “Policy 111, Knox Bros. $33.90.” After this is written 
“not reported,” but when or by whom does not appear. The num- 
ber of the policy—111—is also given in the notice of loss of May 
15th. Afterwards, under dates, respectively, of August 1st and 
August 11th, the plaintiffs furnished the defendant additional proofs 
of loss. It does not appear that the defendant has ever offered to 
return to the plaintiffs the premium paid by them to Taylor, and 
accounted for by the latter to it ; neither do we find any proof that 
the defendant objected to receiving the proofs of loss, or that, be- 
fore this action was brought, it ever intimated to the plaintiffs that 
Taylor had no authority to contract with them, and on its behalf, 
for insurance ; and yet Harmon, the general agent, testified that he 
knew as early as May 18th that Taylor had taken the risk, and that 
he learned the fact from Taylor’s daily report. 

On this state of facts we need not stop to investigate the extent 
of Taylor’s actual authority in the premises, for, under numerous 
adjudications here and elsewhere, the defendant has repeatedly es- 
topped itself to deny his authority. The conduct of the company 
in respect to the policy is entirely inconsistent with the idea that 
Taylor had no authority to issue it, and on familiar principles es- 
tops the company from denying his authority to do so. Bigelow on 
Estoppels, 578 ; Webster vs. Ins. Co., 36 Wis., 67 ; N. W. M. L. Ins. 
Co. vs. Germania Fire Ins. Co., 40 Wis., 446. Again, Taylor must 
be deemed the agent of the defendant, in respect to the policy in 
suit, by virtue of section 1,977 Rev. St., 584. The acts of the de- 
fendant in respect to the policy bring the case within the rule of 
Schoener vs. Hekla Ins. Co., 7 N. W. Rep., 544, 3 Wis., 256. The 
opinion by the chief justice contains all that it is necessary to say 
on the subject. 

2. Were the plaintiffs guilty of suppressing or concealing from the 
agent, Taylor, any fact material to the risk? On the undisputed 
evidence, we think this question must be answered in the negative. 
It appears that the insured lumber was piled about eight rods North 
of the planing mill of Copps & Co., and that about 20 rods South of 
the planing mill there was a shingle mill, known as the Clifford mill. 
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This shingle mill was so defectively constructed that it threw sparks, 
coals and cinders from the smoke-stack to an extent that endangered 
mills and lumber in the vicinity. The fire which consumed plaintiffs’ 
lumber was first discovered in the mill yard of Copps & Co., from 
whence it spread to plaintiffs’ lumber, and consumed it. It is sup- 
posed that the fire originated from the Clifford mill, the wind blow- 
ing at the time from the direction of that mill. 

It is claimed that the plaintiffs failed to-inform Taylor of the dan- 
gerous character of the Clifford mill, which is the fraudulent con- 
cealment alleged. The plaintiff W. H. Knox testified that he did 
give Taylor that information when the negotiations for insurance 
were pending on May 12th, and also during the preceding Fall, 
when Taylor was there making surveys of all the mills in that vicin- 
ity. In fact, during such negotiations, one Whitney told W. H. 
Knox, in the presence and hearing of Taylor, that a fire from the 
Clifford mill had been kindled in the yard the day before. The tes- 
timony of Taylor as to what Knox said to him concerning the dan- 
ger from the Clifford mill is so conclusive against the claim that 
there was any fraudulent concealment, that we shall be justified in 
quoting from it somewhat at length. He says: “I went to Knox’s 
office about 1 o’clock. I was asking him about the lumber whien I 
was taking the application.— Quesiion. Anything said in your hear- 
ing about the hazardness of the lumber? Answer. The remark he 
made, he was afraid of the mill over there. Q. What mill? A. 
That shingle mill. He pointed it out to me. There was nothing 
else said to me about the shingle mill, only it threw sparks of fire. 
They said they were damned afraid that would burn them up. 
They called my attention to it. I don’t know as I made any inqui- 
ries in particular as to the extent of the danger. I looked at that 
mill. I saw the distance. I saw it was detached. I knew it was a 
good risk. Q. You knew it was, notwithstanding Knox was telling 
you at the same time he was afraid it would burn him up? A. Yes 
sir; that might occur at any time. Such a thing might occur at 
any time. I inquired if the mill threw fire? He said it did. I 
don’t know as he said he was afraid it would burn that lumber up in 
in particular. He said it would burn everything up. I didn’t hear 
him say that he was afraid that mill throwing sparks would burn 
this particular lumber up. He said he was afraid the thing would burn 
them all up there ; and I made the remark, ‘ Why, I insure against 
fire.’ That was in the office. We were talking of the lumber. 
When he spoke of the danger from the mill, he didn’t say he was 
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afraid the lumber would be burned up. I understood him to mean 
generally. Q. If you understood that that lumber was in special 
danger from this mill you wouldn’t have taken the risk, would you? 
A. I would have taken the risk anyhow, because it was a good risk, 
no matter what he said tome. I call myself a prudent sort of an 
agent. I would take that risk from the distance, detached as it was. 
I would have taken it because it was a good risk. They said the 
yard had been on fire, and they supposed the fire came from the 
Clifford mill. They told me so at the time. I understood the yard 
had been on fire from that mill—I supposed it was the Clifford mill 
—right around the mill, between that mill and the lumber. I under- 
stood then that the Copps yard was on fire, but didn’t understand 
them to mean the yard where the lumber was, but somewhere about 
where Copp’s mill stood. It was all there together. I should think 
it was pretty nearly 400 feet from Copp’s mill to the Clifford mill. 
I understood them to refer to that yard between Copp’s and Clif- 
ford’s mill that had been on fire, and not anything up where the 
lumber was. There was a man came in—I think it was Whitney— 
who made the remark that there had been a fire here lately, or 
something like that. He did not make that remark tome. T think 
there was Knox, Copps and Whitney in the office. He simply made 
the remark. I heard it. The remark that Knox made, that he was 
afraid that damned mill would burn him up, was made right there. 
We were sitting at the table. I don’t know whether it was directed 
tome or not. He spoke of it being a dangerous mill. He didn’t 
say so to me as agent. He spoke it right then in the conversation. 
He called attention to it no more than anybody else.” 

In view of this testimony, which agrees with that of W. H. Knox, 
and which is entirely undisputed, it cannot be held that the plain- 
tiffs were guilty of the alleged fraudulent concealment. 

3. The question of title may readily be disposed of. W. H. Knox 
testified positively that the plaintiffs were the owners of the lumber. 
He was not cross-examined on the subject. The only testimony 
which tends in any manner to contravert this direct, unqualified as- 
sertion of the plaintiff's ownership is that of the plaintiff, S. G. 
Knox, who, on his cross-examination, testified as follows: “I don’t 
think the title of that lumber was in Mr. Scott. He had had a bill 
of sale of it.— Question. Wasn’t he the holder of that bill of sale at 
that time? Answer. I couldn’t tell you. I didn’t do the business. 
My brother did the business. That bill of sale was given as security 
for a debt.” 
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It will be observed that S. G. Knox did not testify that Mr. Scott 
then held a bill of sale of the lumber, but only that he once did: 
“ He had had a bill of sale of it.” The witness evidently thought 
the security had been canceled, although he did not know the 
fact, else he could scarcely have said, “I don’t think the title of that 
lumber was in Mr. Scott.” Coming, as this testimony does, from one 
who had no personal knowledge of the transaction with Mr. Scott, 
we cannot say that it overcomes the positive testimony of W. H. 
Knox (who had such personal knowledge), that the plaintiffs were 
the owners of the lumber. If the defendant seriously intended to 
dispute the plaintiff’s title, it should at least have interrogated W. H. 
Knox concerning the same, or should have called Mr. Scott as a wit- 
ness. We are satisfied by the evidence that the plaintiffs were the 
owners of the insured lumber when the same was burned. Our con- 
clusion is that the findings of the circuit court on all of the proposi- 
tions above considered are erroneous, and that the plaintiffs have es- 
tablished their right to recover by a clear and satisfactory prepond- 
erance of evidence. 

The judgment must be reversed, and the cause remanded, with 
directions to the Circuit Court to give judgment for the plaintiffs for 
the relief demanded in the complaint. 





SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Fond du Lac County. 


KNOX anp ANOTHER 


US. 
PEOPLES’ INS. CO. or Newang, N. 3+) 


Facts and rulings same as in Knox vs. Lycoming Fire Ins. Co. 


Raymonp & Hazertine and Viras & Bryant, for Appellants. 
G. W. Cate, for Respondent. 


Lyoy,J. 

The facts in this case are the same as in Knox vs. Lycoming Fire 
Ins. Co., supra. 

At the trial the parties stipulated that all of the material allega- 
tions of the complaint are true, and submitted the cause upon the 
single question of fraudulent concealment of facts by the plaintiff. 
That question was tried by the court, without a jury, on the testi- 
mony which had been given on the same question in.the other case. 
The issue was found against the plaintiffs. On the same testimony, 
we held in the other that finding was erroneous. It must be held so 
here. 

Judgment reversed, and cause remanded, with directions to the 
Circuit Court to give judgment for the plaintiffs for the relief de- 
manded in the complaint. 

* Filed January 11, 1881. 
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SUPREME COURT OF MICHIGAN. 


Appeal from Hillsdale. 


TABOR 


MICHIGAN MUT. LIFE INS. CO.* 


A policy on the life of ‘T. was payable to his wife, or in case of her death, to 
her children. Promissory notes signed by T. were given annually for the 
premiums. The last note for which a receipt acknowledging payment of 
premium was given, was not paid when due, and an extension was granted. 
It remained unpaid after the expiration. of the extension, and an agent 
shortly after on the representation that the policy was forfeited, but that 
upon its surrender a paid up would be granted, after much solicitation pro- 
cured its surrender from T., who was in infirm health, the wife, who was 
not consulted, passively acquiescing. The law of Michigan provided that 
in case of default in the payment of premium, a paid-up policy should be 
issued for a certain specified value upon application within a year. 

Held, that the acceptance of the note and giving of the receipt operated as a 
complete and not a conditional payment, and there had been in fact no for- 
feiture. ’ 

Held, that the insured had received in return nothing more than he would have 
been entitled to in case of actual default, and there was no consideration 
for the surrender. 

Held, that the rule that equity will not relieve against mistakes of law is not 
so universal as to exclude from relief in case of such mistake combined 
with fraud or misconduct. 


Tleld, in a suit for the restoration of the original policy, that under the cireum- 
stances in this case, such restoration will be decreed, where the delay was 
not such as to render relief improper. 

Decree affirmed. 


E. L. Koon, of Hillsdale, for Complainant. 
Witxrsson, Post & Witxison, and C. A. Kent, of Detroit, for 
Defendant. 





* Decision rendered October 13, 1880. 
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CamMPpBELL, J. 

The bill in this cause was originally filed to obtain the revival and 
establishment of a policy of life insurance, issued January 20, 1874, 
for $5,000, on the life of Benjamin F. Tabor, now deceased. The 
policy was issued to Sarah A. Tabor,his wife, and payable to her, or in 
case of her death to their children. The premiums were payable an- 
nually. In every instance notes were taken signed by Benjamin F. 
Tabor, the last note being for the premiums of January 20, 1877. 
This note was dated January 20, 1877, and payable at six months for 
$179.97 with interest at 10 per cent. It was not paid at maturity, 
and was extended to November 1, 1877. When this note was given 
a renewal receipt was delivered, acknowledging payment of the pre- 
mium. 

On the seventh of December, 1877, one Vanderburg, an agent of 
defendant’s called on Benjamin F’. Tabor and procured a delivery up 
of the policy, on a claim that it was forfeited, and a paid-up policy 
was sent to him for $265, which is claimed to be the surrender value 
of the first policy after deducting the premium note and interest. 
This was sent to Mr. Tabor a few days after the old policy was given 
up. The bill was filed on the thirteenth of February, 1878, after 
tender of full premium and of the substitute policy, and refusal by 
defendant to restore the old one. The bill claims the surrender of 
the first policy was obtained by improper means and under circum- 
stances indicating actual or constructive fraud. It appears that all 
the negotiations were had between Vanderburg and Benjamin F. 
Tabor, and without any dealings with Mrs. Tabor, and without pro- 
curing her signature to the surrender, and that the new policy was 
sent to her husband and not to her. The original policy was in her 
hands and handed over by her when Vanderburg and her husband 


met at the house to get it. But she was not treated as having any- ‘ 


thing to say about it, or as having any right to be consulted or dealt 
with. At the time of its surrender she was only informed in a very 
general way that it was forfeited, and that the only thing to be done 
was to take a paid-up policy for such sum as would be fixed by de- 
fendant. The defence is based on two principal grounds, first, that 
the surrender was voluntary, and second, that there was injurious de- 
lay before suit brought. Upon the most important facts there is not 
much dispute, although upon some things the discrepancies are more 
serious. Much of the testimony was taken on a legal theory of de- 
fence which is now abandoned, leaving the substantial controversy 
much narrowed. 


‘ 
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It was at first claimed, and the defence was originally chiefly rested 
on the claim, that when the policy in dispute was given up it had 
been already forfeited, and the surrender was all that the insured 
could desire. But in the case of Mut. Ins. Co. vs. Bower, 42 Mich., 
it was held in a similar case arising out of a policy issued by the pre- 
sent defendant, that the acceptance of note and giving renewal re- 
ceipt, as in the case before us, operated as a complete and not as a 
conditional payment of premium. And it is not now seriously con- 
tended that there was anything unpaid or any forfeiture of the policy 
now litigated. The defence, therefore, is brought down to a surren- 
der made under a mistake of law, but which is relied on as inten- 
tional and binding. 

Before considering the facts it is perhaps desirable to look at the 
condition of things as assumed by the defence to have existed on the 
theory of non-payment. It is admitted in the answer, and there is 
no doubt of the fact, that the time of payment of the yremium note 
was extended until November 1, 1877, and that up to that date there 
was no default which could have caused any forfeiture. 

By section 2952 of the compiled laws, it was provided that no pol- 
icy should become void by reason of unpaid premium, but that a 
paid-up policy should be issued to the party in default applying for 
it, for a value to be ascertained according to the age of the insured, 
under the “ American Experience” tables ; and liability was to cease 
if application was not made to the company within one year after 
default. Regarding the payment as in default January 20, 1877, the 
parties had until January 20, 1878, to apply. If reckoned, as it would 
have been, from November 1, 1877, then they would have had until 
November 1, 1878, long before which time Benjamin F. Tabor died, 
and the right to a money payment matured. There was not on any 
theory any pressing reason for haste. Upon the theory on which the 
company appears to have acted no premium was earned for 1877,and 
the adjustment which took out the whole premium note and 10 per 
cent interest from its date was incorrect, on any theory. No dataare 
given in the record from which it can be determined on what basis 
the paid-up policy was calculated, so as to give its precise and pro- 
per value. This was not dwelt upon on the argument as the case was 
put on the general equities. It is not, therefore, important except as 
having some bearing on the methods by which the surrender was 
brought about. 

The facts, as they appear to us as fairly drawn from the evidence, 
so far as material, indicate that prior to December 7, 1877, neither 
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Mr. nor Mrs. Tabor had any idea that they were not fully protected 
by the policy, or that the premiums was not paid by Tabor’s note. 
Mr. Tabor’s health had been failing for some months, and was get- 
ting worse. His illness was such as to affect seriously his nervous 
system, rendering him despondent, and impairing his capacity for 
work and for resisting importunity. On the seventh of December, 
Vanderburg called several times during the day at the clerk’s office 
of Lenawee County, (Tabor being county clerk,) and said he would 
call till he found Tabor alone, which he did about five o’clock in the 
afternoon. He then told Tabor he was round gathering forfeited 
policies, and that Tabor’s was forfeited. Tabor stated his under- 
standing that it was not forfeited under the arrangements that had 
been made ; Vanderburg assured him it was forfeited ; that the in- 
surance commissioner refused to allow notes as assets in making up 
their balances, and they had therefore been obliged to cut down their 
capital. He further represented that a great many were surrender- 
ing their policies, among others, Leonard H. Bailey and Frederick A. 
Sanders as well as himself in part. Tabor insisted he did not wish 
to surrender, but wanted to keep it paid up as he had done thus far. 
Vanderburg told him he could not do so; that it was already for- 
feited, and wanted him to surrender it that night. Tabor wanted him 
‘time] to think and to advise with some one. Vanderburg told him he 
wust have it then, that he would have to deliver it up so that he could 
get a paid-up policy. To Tabor’s repeated remonstrances he replied 
by further urgency and assertions of forfeiture, and refusal to ac- 
cept payment of the note or do anything but receive the surrender. 
When asked how much the paid-up policy would be he said he did 
not know, but that the actuary would figure it out. They thereupon 
went to Tabor’s house, when Tabor told his wife Mr. Vanderburg 
said the policy was forfeited and good for nothing, but that if given 
up, a paid-up policy would be issued. She got the policy and Tabor 
signed some indorsement onit and gave it to Vanderburg. Vander- 
burg made no statements to Mrs. Tabor, but heard what was said by 
her husband. All the parties seem to have acted on the idea that 
she had nothing to say in the matter, and that her husband was the 
person to deal with. She was surprised and could not understand 
how the policy was forfeited, but assumed her husband and Vander- 
burg knew how things stood. 

Vanderburg represents it differently, and that he first applied to 
have the note paid and told Tabor if not paid he must surrender. 
There is some testimony from other witnesses indicating that Vander- 
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burg knew that Tabor’s life had become precarious, and that he took 
these steps to save the company from having to pay a loss of $5,000 
which was likely to accrue before very long. We are satisfied that 
the story told by Tabor is true. We are satisfied also that Tabor 
would have paid the note rather than risk the policy, and that he had 
reason to think it would not be pressed until Vanderburg’s visit. 

It is not pretended by Vanderburg that he had any talk on the 
subject with Mrs. Tabor. So far as she was concerned she acted un- 
der the immediate pressure of an assurance without explanation that 
the policy was forfeited and that a surrender was necessary to save 
anything. So far as Tabor was concerned it is equally manifest that 
he was driven by the false statements and urgency of Vanderburg 
into acting without advice and accepting as true what was not true. 
For it was not true that the commissioner would not have recognized 
or allowed Tabor’s note, and it was not true that policies had been 
surrendered by the parties named. And it was also not true that 
any forfeiture had been incurred, or that if there had been, it was a 
matter in which there was any urgency or anything to be lost by de- 
lay. In Tabor’s condition he was not capable of standing up against 
the sort of pressure that was brought to bear on him, and taking 
advantage of his infirmity was itself fraudulent and unconscionable. 

There was no consideration whatever for giving up a valid policy 
and getting back nothing more than would have been a matter of 
right in case of actual default, and it cannot be imagined that any 
such arrangement would have been made unless under some gross 
mistake, whether brought about by fraud or not. There is no founda- 
tion in fact for any claim that there was either bargain or settlement 
willingly or understatidingly made. Andso far as Mrs. Tabor is con- 
cerned there is no testimony in any way tending to show that her 
consent was either asked or given. She used no judgment in the 
transaction. If this had been a mutual mistake of law, and there had 
been the ordinary surroundings of a fair contract, the application of 
the rule that relief will not be granted against such mistakes might 
not be improper. But this was nota deliberate arrangement, nor 
was it supposed to be a compromise. It was a submission to an un- 
lawful and unjust claim, under circumstances of urgency and undue 
pressure, and upon false statements of fact. There can be no doubt 
that Tabor yielded against his will, and that Vanderburg meant to 
and did drive him into yielding by pretences well calculated to de- 
ceive him and throw him off his guard. What he did was reasonable 
if what Vanderburg said was true. Having been defrauded in fact, 
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the question is whether if he had known the luw he would probably 
have done otherwise, puts the case beyond redress. 

The doctrine which makes parties bear the consequences of mis- 
takes of law is a hard one in many cases, and can only be maintained 
on grounds of general policy. It is undoubtedly expected of persons 
that they will act with prudence. But the rule is not so universal as 
to hold parties beyond relief for all cases, however hard—when mis- 
take of law is an important element. Whenit is only one of various 
elements, and is combined with fraud or misconduct, the courts will 
not refuse to do justice in all cases. In Puser vs. Desbouverie, 3 P. 
Wms., 315, a release of an orphanage share of a freeman’s daughter 
in London, made as a condition of obtaining a legacy, was set aside 
as made improvidently, though without fraud, where the legatee re- 
posed faith in her brother, the executor, for knowledge of her rights 
under the custom, and he had innocently failed to enlighten her. In 
commenting upon the case, Judge Story, (1 Eq. § 118,) justifies it 
both on grounds of confidence, and also as really involving surprise 
connected with facts. In Evans vs. Llewellyn, 1 Cox, 333, there was 
no ignorance of facts and it was held there was no actual fraud, yet 
on the ground of surprise and action taken suddenly without due 
caution, a conveyance was set aside as improvidently made. The 
cases are quite common in which relief is given where a person has 
been surprised into doing what it is inequitable to hold him to,where 
fact and law are blended or where the mistake of law is so mixed up 
with other things that it cannot be regarded in the view of good 
sense just as it would be if it were a deliberate blunder made with- 
out haste or artifice. See Story Eq., § 134, and generally §§ 117- 
139. , 

In the case before us we have a man, who from sickness was prac- 
tically and obviously unfit to protect himself, beset by very unseemly 
urgency by a cool and calculating agent who went on purpose to get 
his policy away from him, and not only mis-stated to him the fact of 
forfeiture, which was a mixed question of fact and law, but also mis- 
informed him concerning the action of the insurance commissioner, 
and the action of some of his neighbors touching the surrender of 
their policies. All of these things must necessarily impress any one, 
if credited, because showing on the one side an official decision on 
the law as to notes, and on the other acquiesence of business men in 
its interpretation. The questions of law were not such as most men 
would in fact know much about, and there are few persons who would 
not be impressed somewhat by the representations of the agent of a 
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responsible company. While, as we held in Mahew vs. Phoenix Ins. 
Co., 23 Mich., 105, a person cannot generally be justified in acting 
solely on the statement of his legal rights by an adverse agent in in- 
surance controversies, yet—as there intimated—they may be so raised 
with unconscionable conduct as to stand differently. Here there was 
a positive refusal to give time'to take advice, and a positive claim that 
there must be immediate action or complete forfeiture. If such con- 
dust, supported by falsehood in fact, and practiced upon a person 
weakened by disease, can be held free from legal blame, the doctrine 
of constructive fraud becomes too technical and attenuated to be of 
practical service. When a fraudulent result is both designed and 
accomplished against one comparatively helpless, over nicety is not 
equity. 

If the transaction whereby the policy was procured was fraudulent, 
we do not think the delay was such as to render relief improper. 
The condition of Mr. Tabor was itself such as to excuse both him 
and his wife from haste, and there were no third parties to be injur- 
iously affected. A tender ofthe premium in January would not have 
been accepted and its omission is not set up in the answer as a ground 
of defence, and was not given as a reason of refusal. The defen- 
dants were in no way injured by the brief space of time that elapsed 
before filing the bill. We think the decree should.be affirmed, with 
costs. 

Graves, J., concurred. 


Cootey, J. 

I have taken a somewhat different view of this case from my breth- 
ern, but as the case turns on the facts I do not deem it important to 
enter upon a review of them under the circumstances. 

Marston, C. J., did not sit in this case. 
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SUPREME COURT OF OHIO. 


Error to the Cincinnati Superior Court. 


UNION CENTRAL LIFE INS. CO. 
Us. 


CHEEVER.* 


A policy of insurance upon the life of C. was issued on the joint application of 
himself and wife for her sole benefit. In answer to a question in the appli- 
cation, C. stated that he had no sickness or disease during the seven years 
last past. It was stipulated in the policy that if the statements in the ap- 
plication were not in all respects true, the policy should become void. 


Held, in an action by the wife upon the policy, the declarations of C. made 
prior to the application, and tending to show that said statement was, to 
his knowledge, untrue, are incompetent. 

The court permitted counsel for one of the parties, in argument to the jury, to 
read and comment upon matter not in evidence, nor relevant to the issue, 
and which was prejudicial to the opposite party. 

Held, an irregularity, or abuse of discretion, which prevented a fair trial, and 
for which the verdict should be set aside and a new trial ordered. 


Martuews, Ramsay & Martuews, for Plaintiff in Error. 


The issue imposed upon the defendant the burden of further 
proving two things: first, that Cheever had disease ; second, that 
he knew he had had disease when he said he had not. 

How was this knowledge to be proven? How is knowledge to 
be proven in any case? By proof that the person whose knowledge 
is in issue was informed of the fact in question. The statement of 
any person to him, or in his hearing, is admissible. It is not hearsay, 
but original evidence. The ultimate fact is knowledge. That knowl- 
edge is shown by the statement of the person, without reference to 


* Decisior. rendered November, 1880. 
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his veracity. Proof that a state of fact existed, followed by proof 
that A. said that he knew of its existence, is conclusive evidence of 
his knowledge at the time of the declaration by him. Herein lies 
the plain difference between declarations made before the insurance 
and those made after. If Cheever had said in 1872, “I had sickness 
in 1870,” it would be but hearsay. It might be true, or it might be 
false. If he said in addition, “I knew when I signed the applica- 
tion that I had been diseased in 1870,” it would still be ‘hearsay. 
It might be true, or it might be false. A man may say that he knew 
of the existence of a state of fact at a former time, when, in truth, 
he had no such knowledge. But when a state of fact exists, while it 
exists his statement that he knows it is just as much original evidence 
as any other absolute fact tending to show such knowledge. Sup- 
pose that the issue had been as to the knowledge of Cheever con- 
cerning the health of a third person had been in issue. Proof that 
he alone, and not the plaintiff, had visited the sick room of the per- 
son in question would be competent. If proof of his acts, why not 
proof of his declarations? Ist Greenleaf, secs. 98 to 103, inclusive, 
and authorities cited ; Best on Evidence, sec. 495, and authorities 
cited ; Swift vs. Massachusetts Life Ins. Co., 63 N. Y., 186. 

The court permitted the counsel for plaintiff to read to the jury 
from a book of the defendant, being a book distributed by the com- 
pany to its agents, and for their instruction. The object of the read- 
ing and the accompanying comment, it is said by the court, was to 
show to the jury “the persistency with which an insurance agent 
pursues one whom he desires to become an applicant for insurance.” 
The court seems to think this legitimate. Its legitimacy depends 
entirely upon the view which is taken of a judicial trial. If it is a 
mere struggle for victory, the victory fairly belonging to the most 
expert lawyer—if the object of evidence and argument is not to 
lead the minds of the jurymen to just and right conclusions, but to 
inflame them with mean and false prejudices against one or the other 
of the litigants, and thus blind them to the truth—then such things 
as the admission of this book are commendable. Otherwise not. 
Argument should be confined to legitimate comment upon the evi- 
dence in the cause, and it is not permissible to permit either party, 
under the guise of argument, to introduce into the case and into the 
minds of the jury, matter inadmissible as evidence, and tending to 
show, and designed to show, reprehensible conduct of either party 
in reference to the subject-matter of the action, much less as to mat- 
ters wholly disconnected with the subject of the action. The book 
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in question was offered in evidence, and withdrawn upon objection 
being made. It was a book printed five years after the issue of the 
policy in suit by a company other than that one which issued the 
policy. It was read and commented upon to show that some person 
connected with the company advised its agents to pursue their call- 
ing with inexcusable assiduity, and by methods which are very ob- 
jectionable, and so to prejudice the defendant. Koelges vs. Guardian 
Ins. Co., 4 Big., 266 ; S. C. 57 N. Y., 638. 


E. S. Troop, C. D. Ropertson, and J. M. Jorvan, for Defendants 


in Error. 


How can it be claimed that a letter, assuming it to be genuine, 
asking Cheever if he had had cancer and been cured, could show 
that he had had sickness or disease ? Cheever’s answer to this letter 
might show what he said or thought at that time, but Haworth is 
asking for information, not giving, and all we know of any answer 
to this inquiry is the pencil note, “sent him one of your books, and 
wrote him.” Neither the inquiry of Haworth nor the pencil foot- 
note can possibly be construed as a declaration showing knowledge 
in Mr. Cheever. If we had the letter of Cheever, if Cheever did 
write him, the question would be open for consideration whether it 
was hearsay ; but as it is, the letter shows nothing making it rele- 
vant to the fact sought to be established by it. The expression, 
“sent him one of your books,” if that refers to one of Gratigny’s books, 
then it would seem Mr. Cheever chose to refer him for an answer to 
that book, rather than to make any declaration himself; and what it 
contains is in evidence in the case. 

While Cheever had the sore or lump on his neck, in 1870, while 
the facts sought to be proved existed, he made no statement. The 
only statement he ever made was that contained in Gratigny’s adver 
tisement—that the sore had been pronounced cancer ; and even that 
was made long after the state of facts existed. That is in evidence, 
and proves nothing but the mistaken notion of one respectable phy- 
sician and one specialist. 

The letter excluded in this case contained no declaration as to 
cause of sickness, as in the case of Swift, or any declaration, nor can 
it possibly be a part of the res gestw, nor was he sick at the time— 
the sore had been permanently cured ‘ten months prior—and even 
had this letter contained, as it does not, any declaration showing 
Cheever’s state of mind, it is clear he had formed his notions from 
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the opinions of others, and they were subject to change daily ; he 
may think one way this week, and another way the next. This letter, 
therefore, could not possibly have affected the verdict. 

As to the reading of the pamphlet, we have always considered it 
to be a legitimate privilege of counsel “to point a moral or adorn a 
tale,” when there was that happy conjunction of opportunity and 
talent. The pamphlet was highly moral in tone, pointing out the 
qualities of a good agent ; the value and dignity of his vocation ; 
« strengthening the sinews of social life ;” “befriending the poor 
and needy;” “wiping sorrow from eyes dimmed with tears ;” 
“ causing the widow’s heart to sing for joy,” until “his very boots 
must creak the name of his company.” Directing the agent to 
cultivate the acquaintance of the clergy ;” “to obtain from them 
a list of the members of their parish ;” “to associate with Sunday- 
schools, churches, or other organizations ;” and especially when a 
death occurs in a family to visit them, and “interpret those provi- 
dences as a warning against neglect to insure ;” to overcome the 
“ foolish superstition” of women by “urging the tender motive of 
love to their children,” and to “obey orders if you break owners.” 

Such precepts cannot be harmful,nor can any reference to them by 
counsel in illustration of his argument be such an abuse of his privi- 
leges as would justify a presiding judge in arresting the case from 
the jury, much less would it justify a reviewing court in disturbing 
the verdict. Legg vs. Drake, 1 Ohio St., 287. 


Action upon a policy of life insurance issued upon the life of 
Charles E. Cheever, by the plaintiff in error for the sole benefit of the 
defendant in error, wife of said Charles, on the 27th day of Novem- 
ber, 1872. 

It was argued by the parties that the policy was given in place of 
one for the same amount issued upon the same terms and conditions, 
upon the life of the said Charles E. Cheever, by the Cincinnati Mu- 
tual Life Insurance Company and dated July 31, 1871, and in consid- 
eration in part of the representations made in the application for in- 
surance to the latter company. 

The application was signed by both Charles E. Cheever and his wife. 

The policy of both companies contained among others the follow- 
ing clauses : 

“This policy is issued and accepted by the insured upon the ex- 
press conditions and agreements contained upon the back hereof, 
which are to be used and referred to in order to explain the rights 
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and obligations of the parties hereto, in all cases not herein specially 
provided for.” 

Among the conditions were : 

1. “ Chat the statements and declarations made in the application 
for this policy, and on the faith of which it is issued, are in all re- 
spects true, and without the suppression of any facts relating to the 
health or circumstances of the insured affecting the interests of said 
company.” 

8. “That in case of the violation of the foregoing conditions or 
any of them, this policy shall become void.” 

The defense relied on was intentional misrepresentation and con- 
cealment by Cheever in answer to the following questions contained 
in the application for insurance by the Cincinnati Mutual of the date 
of July 28, 1871: “Have you had during the last seven years any 
sickness or disease? If so state the particulars, and the name of the 
physician or physicians, who prescribed or were consulted.” An- 
swer, “No.” The reply denied that the answer to said question was 
untrue. It appears from the pleadings and a bill of exceptions con- 
taining all the testimony, that the said Cheever died on the 23d of 
March, 1874 ; that in the year 1870, there appeared upon his neck a 
tumor or sore, which prior to July 28, 1871, the date of the applica- 
tion, had been examined and treated by several physicians, some 
of whom were of the opinion that it was a cancer, while others pro- 
nounced it an innocent growth, or glandulor affection of a character 
that would readily yield to treatment, leaving no permanent injurious 
effect. Among the physicians who pronounced the tumor to be a 
malignant cancer, was Dr. Gratigny, who among other things testi- 
tied as follows: ‘Ihave been practicing medicine and surgery in 
this city for about thirteen years. I devote my time and labor to the 
treatment of cancers, tumors and scrofulous diseases, as a specialty. 
I knew Charles E. Cheever ; he came to me for treatment on the 18th 
day of August, 1870. He had an open tumor on the left side of the 
neck below the ear ; it wasmalignant ; by malignant, I mean that it 
was a cancer. I treated him for about six consecutive weeks, com- 
mencing August 18th ; I gave him medicines, and removed the can- 
cer by means of outward applications, so that the diseased structure 
was separated from the healthy tissue, and wholly removed. This 
removal was effected in about three weeks ; I saw him every day 
during that time. It was of the specie known as encephaloid can- 
cer ; when the diseased parts were removed from the sound or healthy 
parts, it left a healthy granulated surface, which son healed up, leav- 
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ing a natural surface and a healthy scar; when he left me he was 
well.” 

The witness testified that a paper shown him, of which the follow- 
ing is a copy, was in the handwriting of Charles E. Cheever, and was 
delivered to him by Cheever. 


Cincrnnatt, January 1, 1870. 
Dr. L. H. Gratieny. 

Dear Sir: About one year agoa lump or swelling, commenced 
coming on the left side of my neck. At first, I paid no attention to 
it, but as it kept increasing I applied to my physician, who gave me 
outward applications first and afterwards operated on it, which done 
no good. After being under his charge for sometime and growing 
worse daily I changed physicians and tried several, but to no use. 
At a consultation held on my case last Summer, my complaint was 
pronounced cancer and I was told that I could not be cured, and 
that my time here was getting short. By accident hearing of you, 
and of some remarkable cures you had made, I called on you—you 
gave me some encouragement, and after visiting myself some of your 
old patients I commenced with youon the 18th of last August. Iam 
happy to say, that in seven weeks from that date my neck was en- 
tirely healed up, sound and well, (something my former physicians 
said could’nt be done,) and I am now strong, hearty, and never felt 
better in my life. From all indications, I am entirely well, and think 
it my duty to you and to all others affected, to give you the above 
plain statement of facts. You are at perfect liberty to use the above 
in any manner you see fit, and to refer all afflicted in a similar man- 
ner tome. My place of business is 228 and 230 Main Street, and 
can refer you to most of the principal business men in this city.” 

“Cuartes E. CHEever.” 

“ Cuas. E. CHEEvER, 

No. 228 & 230 Main St. 
Dee. 31, 1870.” 


This letter was offered in evidence by the company, and on the ob- 
jection of the plaintiff below was excluded, the defendant excepting. 

The witness further testified that a letter handed him, signed Job 
S. Haworth, dated Lewis, Cass County, Iowa, July 12, 1871, was de- 
livered to him by Charles E. Cheever, and that the words in pencil 
at the bottom of it are in his handwriting ; the words in pencil are, 
“Sent him one of your books and wrote him. Cuarves.” 
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“ Lewis, Cass County, Iowa, July 12, 1871. 
“Mr. CHEEVER : 

“ Srr : I am agoing to write you aline concerning one Doctor Grat- 
igna, curing cancers, I see a statement in the 7imes as having cured 
one Charles E. Cheever of cancer, and as I am supposed to have can- 
cer on my nose, I thought I would try and find out the certainty of 
the case. 

“T want you to answer and give me the facts in the case if you 
please, and oblige yours, Jos S. Haworrn.” 

“ Direct to Lewis, Cass Co., Iowa.” 

“Sent him one of your books and wrote him, 

CHARLIE.” 


“Job S. Haworth, Lewis, Iowa, to Charley Cheever, answered 
July 15, 1871.” 


This letter was also offered by the defendant below and excluded 
by the court. The book mentioned in the note at the bottom of this 
letter contained among other things a printed copy of the letter of 


the insured to the witness. 

N. W. Harris was called and testified that he was the secretary and 
general manager of the defendant below, and had been since 1867, 
and that a book shown him, containing eight pages, was prepared by 
him and issued to the agents of the company. 

The plaintiff below then offered the book in evidence but upon ob- 
jection withdrew the offer. In the argument of the case to the jury 
counsel for the plaintiff was permitted in “illustration of his argu- 
ment,” and over the exception of the defendant, to read and com- 
ment upon the matter contained in said book. The following is an 
example of its contents : 

“Quaitres OF A Goop aGENtT—The public generally forms its 
opinion of a life insurance company by its acquaintance with its 
agents. The good agent appreciates this fact, and also, that men 
will judge of the whole system of life insurance by him. He has 
high ideas of his work. He looks upon it as benefiting the party as- 
sured, by giving to him quiet of mind ; by inducing habits of econ- 
omy, sobriety and forethought ; by setting before him an honorable 
motive to action and enterprise, and by leading him to the discharge 
of a sacred duty. He considers that his efforts are helping to rid 
the community of poverty and its frequent attendants, vice and 
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crime ; and also, that he is strengthening the sinews of social life by 
every policy that he obtains, and what is more, that he is befriending 
the poor and needy, wiping sorrow from eyes dimmed with tears, 
and deserving the tribute of gratitude awarded to one of old: 
‘When the ear heard me, then it blessed me ; and when the eye 
saw me, it gave witness to me, because I delivered the poor that 
cried, and the fatherless, and him that had none to help him. The 
blessing of him that was ready to perish, came upon me, and I 
caused the widow’s heart to sing for joy.’ 

“ Agents should cultivate the acquaintance of the clergy, and by 
every suitable means, endeavor to secure their influence. In most 
cases a minister will give a note of introduction or a general letter, 
commendatory of the agent and the company. Often, too, a pastor 
will furnish a list of the members of his parish who are most likely 
to insure. It is of great importance to effect an insurance upon the 
minister’s life. If you are associated with sunday schools, churches, 
or any other organization, avail yourself of the acquaintance it will 
give you. 

“ When a death occurs in a community, especially if the party be 
insured, and where it is of great advantage to the surviving mem- 
bers of a family, particulars may be profitably obtained, and the 
circumstances commented upon. Perhaps the relatives and friends 
may be induced to insure. Very few communities do not furnish 
examples when a life policy upon the deceased parent, would have 
been a God-send to the afflicted household. It is not only proper to 
refer to such cases, but an agent is not fulfilling his duty if he does 
not interpret and apply such providences as a warning against the 
neglect of life insurance. Sudden death gives aspecial point to such 
appeals.” 

Whether Cheever died of a recurrence of the ailment which Dr. 
Gratigny treated, or of a new disease, was a point of much conflict in 
the testimony given at the trial. 


Marruews, Ramsey and Marruews, for Plaintiff in Error. 
EK. S. Turoop, C. D. Ropertson and I. M. Jorpan, for Defendant in 
Error. 


Boynton, J. 
As the case will go back for a new trial, we have deemed it unnec- 
essary to consider only two assignments of error. 
1. Did the court err in rejecting the letter given to Dr. Gratigny 
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by Charles E. Cheever, and the letter of Job S. Haworth with Chee- 
ver’s memorandum thereon. Although the letter of Cheever bears 
the date of January 1, 1870, it evidently was written January 1, 
1871, as Cheever’s address at the foot of the letter bears the date 
of December 31, 1870, and the case shows that Dr. Gratigny was 
not consulted prior to August of that year. There is no doubt 
that the letter and memorandum, if admissible, tended to prove that 
Cheever had had “ sickness and disease” during the seven years 
prior to July 31, 1871, the date at which the insurance was effected, 
and for which he received medical treatment from several physicians. 
But the testimony we think was incompetent. The insurance was in 
terms effected for the sole benefit of the plaintiff below. The testi- 
mony rejected consisted of declarations of Charles E. Cheever, made, 
it is true, prior to the time the insurance was effected, but not under 
circumstances at all affecting the rights subsequently acquired un- 
der the policy by the plaintiff below. When the letter was written, 
or the memorandum made, Cheever could not have been acting as 
her agent. They were not the declarations of a sick person in rela- 
tion to his present condition, as they related to a state of facts al- 
ready past. The Fraternal Mutual Ins. Co. vs. Appellgate, 7 Ohio 
St., 297. 

They were not a part of the res geste of any act or fact then 
transpiring, which they tended to characterize or explain. Swift 
vs. Massachusetts M L. Ins. Co., 63 N. Y.,186. They neither accom- 
panied nor were explanatory of an act performed by Cheever. 
Hence, as respects the rights of the wife they were the declarations 
ofa stranger. There is no doubt that where evidence of an act dove 
by a party is admissible, his declarations made at the time explanatory 
of the act, and tending to elucidate it, are also admissible as a part 
of the res gestae. But it is only when some act is itself relevant and 
material, and to which the declarations relate, and which they tend 
to explain that they became competent. Morrill vs. Foster, 32 N. H., 
358. 

The effect of the declarations offered was that Cheever formerly, 
and about a year before, had been sick of cancer, and was cured by 
Dr. Gratigny. This was but a naked declaration concerning a past 
transaction or fact, and wholly unavailing to bind or affect any one 
except the declarant himself. Granting this, counsel for the plain- 
tiff in error contend that such declarations were admissible to prove 
‘ that at the time the application was made, Cheever knew that the 
representations were false, and therefore fraudulent. But it is quite 
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immaterial whether he was or was not aware that the representations 
were false. The parties to the policy stipulated that if the represent 
tations or any of them were untrue the policy should be void, and 
the court gave to the company, in its instruction to the jury, the full 
benefit of this stipulation. Ins. Co. vs. France, 91 U.S, 510, 
Knowledge of the falsity of the representations being an immaterial 
fact, there was no error in rejecting the testimony offered to show it. 

But we are of the opinion that the permission to counsel for the 
plaintiff below against the objection of the defendant, to read to the 
jury and comment thereon the pamphlet prepared by the secretary 
of the company for use by its agents, was an abuse of discretion 
preventing a fair trial. It had been offered in evidence, and upon 
objection, withdrawn. It was permitted to be read by counsel to 
“illustrate his argument.” It will be noticed that it was not even 
prepared by the company which issued the policy on the applica- 
tion alleged to contain the false answers to the questions relating to 
the prior sickness of the subject insured. It, therefore, could have 
had no influence upon the conduct of the agents of the company to 
which the application was made. 

In Legg vs. Drake, 1 Ohio St., 287, it was held “that counsel had 
the right, by way of argument or illustration, to read a pertinent 
quotation or extract from a work on science or art as well as from a 
classical, historical or other publication, because, as was there 
stated, it would make no difference whether repeated by counsel 
from recollection or read from a.book; but that it would be an 
abuse of privilege to make the right thus to do, the pretense of get- 
ting improper matter before the jury. 

To the rule then stated we fully adhere. But matter read or 
stated should be pertinent to the subject of inquiry, and so far cal- 
culated to elucidate it as to aid the jury in a better understanding of 
the evidence produced at the trial. The matter read to the jury, 
and commented on in the case before us, was not of this character. 
The question in issue related wholly to the truth or falsity of tne 
statements of the subject insured contained in the application re- 
specting his previous condition of health. The matter contained in 
the pamphlet had no possible bearing upon that subject. It was 
filled with directions and suggestions well calculated to excite preju 
dice against a company resorting to such methods to secure addi- 
tions to its policy-holders, and to draw the minds of the jury away 
from the matter in dispute, and subject them to influences entirely 
foreign to the case. It contained not a word the reading of which 
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would tend to show whether Cheever had been sick or diseased dur- 
ing the seven years prior to the application for insurance, which was 
the sole question under investigation. 

In the selection of jurors, care is not only taken to obtain per- 
sons entirely impartial, and free from any bias resulting from previ- 
susly formed opinions, but the law carefully guards them during the 
progress of the trial from the approach of the least improper influ- 
ences which are calculated to affect their judgment. They are 
sworn in all cases to try the issue joined, and to render a true verdict 
according to the law and the evidence given in the case. The law 
has established well-defined rules determining the admissibility of 
evidence, one of which is that the evidence offered must correspond 
with the allegations, and be confined to the point in issue. All hear- 
say evidence is excluded. The jury must receive the evidence from 
witnesses under oath, it being the right of the party prosecuting or 
defending to have the trial conducted according to the established 
usage of the common law. If a juror possesses personal knowledge 
of a fact pertinent to the issue, he must be sworn as a witness before 
any benefit can be derived to either party by the knowledge thus 
possessed. ‘These are some of the safeguards the law throws around 
the rights of parties litigant while undergoing judicial inquiry, and 
it is easy to see that this would be of little avail, if, during the pro- 
gress of the trial, and with the sanction of the court, their effect 
could be destroyed or evaded by the latitude of speech or comment 
which the law accords to counsel. Facts of which no proof is offered, 
and no presumption arises, are legally outside of the case, and can- 
not be brought before the jury under any pretence whatever. This 
is held by numerous cases besides those cited in argument. Tucker 
vs. Henniker, 41 N. H., 317 ; Rolfe vs. Rumford, 66 Me., 564 ; Berry 
vs. The State, 10 Geo., 511; Dickinson vs. Burke, 25 Geo., 225; 
Koelges vs. Ins. Co., 57 N. Y., 638. 

In Bain vs. Wilson, 10 Ohio St., 14, it was held to be error for 
the court to base a charge to the jury on a state of facts purely con- 
jectural, and as to which it affirmatively appears no evidence was 
given at the trial. In the course of the opinion, it was said that 
“the judge must confine himself in his remarks to the law and evi- 
dence in the case. So far from being under any obligation to call 
the attention of the jury to a conjectural state of facts, it would be 
legally improper for him to do so.” See also Walker vs. Stetson, 14 
Ohio St., 90. 

The reason of this rule is very obvious, and is thus stated: “Ju- 
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rors are constantly inclined to look to the opinion of the judge for 
instruction as to what is and what is not evidence. When he 
tells them to determine a given problem from the evidence before 
them, they can hardly do otherwise than infer that, in his judgment, 
there is evidence upon which their verdict, when given, may 
rest.” Id. 

It is but another application of the same process of reasoning to 
say that, when the court below permitted counsel for the plaintiff to 
read and comment upon the pamphlet of instructions to agents 
issued by the defendant, that the jury might justly infer that the 
court was of the opinion that the matter thus read and commented 
on might properly affect their verdict. The testimony given respect- 
ing the disease of which Cheever died was more or less conflicting. 
Some of the medical witnesses were of the opinion that he died of a 
recurrence of the alleged cancerous ailment treated by Dr. Gratigny, 
while others were of the opinion that death was caused from a dis- 
tinct and independent disease originating after the policy took effect, 
and that the sore or tumor upon the neck did not amount to sickness 
or disease, as those terms are commonly understood. 

In view of this conflict in the testimony, we do not see how the 
reading of the pamphlet to the jury could be otherwise than preju- 
dicial to the defendant to the extent of preventing a fair trial. 

Judgment reversed, and a new trial ordered. 
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COURT OF APPEALS OF NEW, YORK. 


MYRA A. WHEELER, Appellant, 
vs, 


CONNECTICUT MUTUAL LIFE INS. CO., 


Respondent.* 


The policy stipulated that in case of failure to pay the annual premium when 
due, it should “ cease and determine, (except as hereinafter provided, ) and 
the company shall not be liable for the payment of the sum insured herein, 
nor of any part thereof.” The policy was assigned to his children by the 
insured, who, as alleged, failed to pay a premium when due by reason of in- 
sanity, and died thereafter. 

Held, that equity could not relieve so as to place the parties in as good condi- 
tion as before, and insanity will not constitute an excuse for failing to com- 
ply with the condition. ‘The case is to be distinguished from those where 
the contract is for personal services ; the payment could as well have been 
made by another. Where a person by express contract engages absolutely 
to do an act not impossible nor unlawful, neither inevitable accident nor an 
unforseen contingency will excuse. The case is also to be distinguished 
from those where war rendered payment unlawful and impossible, and 
from cases of a breach of a condition subsequent, against which equity will 
relieve. 

Held, that a waiver of prompt payment in case of unavoidable accident was 
not within the contemplation of the contract. 

Held, that the company was not bound in the absence of instructions ‘to apply 
dividends to keep the policy in force. 

The policy further provided that in case of default in the payment of any pre- 
mium, a paid-up policy would be issued upon application within a year, 
for a certain specified amount. 

Held, that the right to such paid-up policy was not affected by the death of the 
insured. Upon subsequent application within the year, his assignees were 
entitled to receive it. 

Where the complaint contains distinct causes of action, and a demurrer to the 
whole is interposed, and one of them is good and sufficient, the demurrrer 
must be overruled. 


Judgment reversed. 


* Decision rendered Nov. 16, 1880. 
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Everert P. Wueeter, for Appellant. 
Wituam A. Brac, for Respondent. 


Miter, J. 

The complaint in this action sets forth causes of action upon two 
separate policies of insurance, claiming to recover the amount named 
in each, and also alleges that a dividend was declared out of the 
surplus earnings and receipts of the company, for a portion of which 
the insured was entitled to a paid-up policy, which ‘on demand, was 
refused. The demurrer to the complaint presents the question 
whether any cause of action is set forth therein. 

The policies upon which this action was brought, provided for the 
payment of an annual premium, and contained a condition as fol- 
lows, that “this policy shall not take effect until the advance pre- 
mium hereon shall have been actually paid, during the lifetime of the 
insured, and that if any subsequent premium on this policy be not 
paid when due, then this policy shall cease and determine, (except as 
hereinafter provided,) and this company shall not be liable for the 
payment of the sum insured herein, nor of any part thereof.” The 
annual premium due on the 28th of October, 1873, was not paid, and 
the complaint alleges, and upon demurrer it must be taken as true, 
that Vose, the insured, became, and was by the visitation and act of 
God insane, and consequently unable to, and did not pay the pre- 
mium, although he had means to pay the same ; but he was bereft 
of his reason, and in consequence thereof did not know nor remem- 
ber that said premium was then due, nor that he had agreed to pay 
the same. 

Vose having died without a payment of the premium, according to 
the terms of the contract, the question arises whether his insanity is 
an excuse for non-payment, and the forfeiture is thereby waived. 
Courts of equity will relieve against a forfeiture in many cases, but 
none of the decisions have gone to the extent of holding that insanity 
will constitute an excuse for failing to comply with the terms of the 
condition referred to. In Rose vs. Rose, Amb., 332, Lord Hard- 
wicke laid down the rule thus : “ Equity will relieve against all pen- 
alties whatsoever ; against non-payment of money at a certain day ; 
against forfeitures of copy-holds ; but they are all cases where the 
court can do it with safety to the other party ; for if the court can- 
not put him into as good condition as if the agreement had been 
performed, the court will not relieve.” Even if a condition subse- 
quent becomes impossible by the act of God, or of the law, or of the 
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obligee, etc., the estate will not be defeated. Co. Litt., 206, b. The 
defendant here could not well be placed in as {good a condition as it 
had been by the payment of the premium after a forfeiture, for by 
such payment it would be compelled to pay the amount named in 
the policies, thus adding to its obligation. So also where the con- 
tract is for personal services, which none but the person contracting 
can perform, inevitable accident, or the act of God, will excuse non. 
performance. But when the thing or work to be performed may be 
done by ‘another person, then ali accidents are at the risk of the 
promissor. Story on Bailments, sec. 36 and notes ; Wolfe vs. Howes, 
20 N. Y., 197; Clurk vs. Gilbert, 26 id., 279 ; Spalding vs. Rosa, 71 
id., 40. In the present case the condition did not require the in- 
sured himself to pay the premiums, and it could have been done 
quite as well by any one on his behalf. After Vose became insane, 
he was not really the party in interest. He had assigned the policies 
to his children, and they were the parties interested therein, and to 
be affected by a failure to perform the condition of the contract. 
Although Vose was their guardian, if incapacitated by his insanity a 
competent person could have been appointed in his place; and 
hence his insanity was not necessarily an insuperable obstacle to 
their performance of the condition of the policy, and they were not 
relieved thereby. So long as the act could be performed by any 
other person, its performance did not depend upon Vose’s continued 
capacity, and although rendered incapable by his insanity, the case is 
not within the rule which relieves a party from the consequences of 
an omission to do an act rendered impossible by omnipotent power. 
Brown’s Legal Maxims, (6th Am. Ed.,) 178, 179 ; Howell vs. Knick- 
erbocker Life Ins. Co., 44 N. Y., 276. 

While asa general rule, where the performance of a duty created by 
law is prevented by inevitable accident without the fault of a party, 
the default will be excused, yet when a person by express contract 
engages absolutely to do an act not impossible or unlawful at the 
time, neither inevitable accident nor other unforeseen contingency 
not within his control will excuse him, for the reason that he might 
have provided aginst them by his contract. Dexter vs. Norton, 47 
N. Y., 62; Harmony vs. Bingham, 12 id., 99, 107; Tompkins vs. 
Dudley, 25 id., 275. The principle thus established has been especial- 
ly applied in reference to policies of insurance where the payment 
of the premium is held to be a condition precedent which must be 
kept or the policy falls. Rochner vs. Knickerbocker Life Ins. Co., 63 
N. Y., 160; Evans vs. U.S. Life Ins. Co., 64 id., 304; Beebe vs. 
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Johnson, 19 Wend., 500. In the case last cited, it was laid down 
that to excuse non-performance, it must appear that the thing to be 
done cannot by any means be accomplished. 

The learned counsel for the plaintiff seeks to distinguish 63 N. Y., 
160, and 64 N. Y., 304, above cited, from the case at bar ; but we are 
unable to perceive any such difference as {prevents an application of 
the principle decided in these cases, and we think that they are di- 
rectly in point upon the question discussed. Reliance is also placed 
upon the decisions of this court in Cohen vs. N. Y. Mut. Life Ins. 
Co., 50 N. Y., 610, and Sands vs. N. Y. Life Ins. Co., id,, 626, to sus- 
tain the theory ‘of the plaintiff. Those decisions hold that the oc- 
currence of war between two States forbids and excuses the transmis- 
sion and payment of premiums on the policies then in question from 
one State to an other, and legally excuses their payment ; and as the 
premiums could not be paid as they fell due, they were suspended, and 
a tender, after the termination of the war, with interest, renewed the 
policies. This condition of affairs arises from the belligerent atti- 
tude between the hostile States, which rendered it impracticable to 
comply with the terms of the contract. War necessarily prevents 
communication between the citizens of such States; and as it existed 
without the fault of the insured, in the cases cited, and for that rea- 
son no intercourse could be maintained for business purposes, the 
insured were not in any sense in fault for a failure to comply with 
the conditions contained in the policies in question. As it was impos- 
sible for either one of the insured to pay the premium required, or 
to procure any one else to do so on his behalf, there is no satisfactory 
reason why he should not be excused. This rule, which is well set- 
tled by the law of nations, rests upon grounds of public policy by 
which contracts between belligerent States are suspended during the 
war, but are not annulled. 

This doctrine is founded upon the principle that the State, and 
not the individual, wages the war. Phill., Int. Law, 666 ; Wheat., 
Int. Law (8th Ed.), 403, sec. 317. The cases cited are not analogous, 
for while here the individual can pay or provide for payment 
through another, in case of war he is entirely helpless to fulfill and 
carry out the contract, and at the mercy of the government. The 
authorities of the hostile States have placed it beyond his control, 
suspended all intercourse, stopped all business relations, and laid a 
heavy arm upon all communications between their citizens. As there 
is no ability to fulfill, no means of paying, the justice and propriety 
of the rule is apparent, while its a»plication in the case at bar cannot 
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be upheld upon any such ground. There is, we think, a wide dis- 
tinction in principle recognized in the books between inability to ful- 
fill the terms of the contract, where, by the act of two governments 
war intervenes and prevents a fulfillment, and where the default 
arises from a duty or charge which has been assumed by the party, 
and is capable of fulfillment either by himself or by another on his 
behalf. 

While a court of equity will interpose its power to relieve against 
forfeitures for a breach of a condition subsequent caused by una- 
voidable accident, by fraud, surprise, or ignorance, in many cases, 
that power has never been extended so as to excuse a breach of a 
contract of this description arising from the disability of a party 
caused by sickness or insanity. 

The case of Baldwin vs. The Nat. Life Ins. Co., 3 Bosw., 530, 
which is cited and relied upon by the appellant, involved no question 
as to the non-payment of the premium, but related to a provision in 
the contract whereby the insured was licensed to travel in prohibited 
localities, returning within a specified period, and was prevented by 
illness from performing the condition. It was analogous to contracts 
for personal services, to which reference has been had, and the au- 
thority has no application in the case considered. Besides, it is over- 
ruled by Evans vs. U. 8. Life Ins. Co., supra. 

In the case at bar, it is not claimed that the performance was 
strictly impossible, and therefore it was excused by law or that equi- 
table relief should be granted upon that ground ; and we are unable 
to discover that a case is made out, within any acknowledged princi- 
ple, which authorizes the interposition of a court of equity. 

Nor is there any ground for claiming that, by the provisions of the 
contract, the intention of the parties was that the terms of payment 
should not be obligatory in case of unavoidable sickness or of in- 
sanity. The law places a reasonable construction upon all contracts, 
but in cases of insurance policies, where the prompt payment of pre- 
miums is an important element of the business, and forms the basis 
of its calculation by the compounding of interest thereon, it is 
scarcely to be supposed that such payment can be waived, except in 
conformity with some established rule of law or by express agree- 
ment. The claim of the plaintiff that the moneys in possessionj of 
the company belonging to Vose, being dividends on the policies in 
question, should be applied in payment of the premiums falling due, 
is without merit, as such dividends would have been insufficient to 
pay the premiums due, even if applied. Nor was the company 
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bound to pay such dividends to the insured, and notify him that the 
policy was forfeited if not applied. The money was never demand- 
ed, nor any request made to apply the same ; and hence the defend- 
ant was under no obligation to apply or to pay the dividends on ac- 
count of the premiums. The views expressed lead to the conclusion 
that no action lies to recover the amount named in the several poli- 
cies mentioned in the complaint, or the dividends, and the demur- 
rer must be sustained, unless it can be upheld upon some other 
ground. 

The allegations in the complaint in regard to dividends which have 
been earned, and the refusal of the defendant to issue a paid-up 
policy, stand, we think, in a different position. The sixth condition 
of the policy provides, “That if, after the payment of two or more 
annual premiums upon this policy, the same shall cease and deter- 
mine by default in the payment of any subsequent premium when 
due, then, notwithstanding such default, this company will grant a 
‘paid-up policy’ (payable as above) for such amount as the then 
present value of this policy will purchase as a single premium, pro- 
vided that this policy shall be transmitted to and received by this 
company, and application made for such ‘paid-up policy’ within 
one year after default in the payment of premium hereon, shall first 
be made.” The complaint shows that, under this clause, a dividend 
was declared out of the surplus earnings and receipts for the pre- 
ceding year, on the Ist day of January, 1873, payable to its several 
policy-holders, and to Vose as one of them ; that none of this has 
been paid, and it was still retained by the defendant, and was in its 
possession when the premium not paid became due, and at the time 
of Vose’s death. Three annual premiums had been paid upon the 
policies, and the provision cited entitled the insured or his assignees 
to the benefit of the dividends actually made. And, as the com- 
plainant avers that when the proofs of loss were presented to the de- 
fendant, the policy of twenty thousand dollars was transmitted to 
and received by it, and that it refused to grant a paid-up policy for 
such amount as the then present value of the policy on the twenty- 
eighth day of October, 1873, the day when default was made, would 
purchase as a single premium or to pay such amount, a cause of ac- 
tion is made out which entitles the plaintiff to relief. The facts 
stated establish a demand for a paid-up policy, within one year after 
default in payment of the premium, in the mode prescribed, and a 
refusal to comply with such demand. A cause of action was thus 
made out. The fact that Vose was dead does not relieve the defend- 
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ant from liability, as no such contingency by the terms of the policy 
is provided for as an excuse for not granting such paid-up policy. 
The conditions were: first, that two or more annual premiums 
should be paid ; and second, that the application should be made 
within one year after default. All this has been done, and the com- 
pany were bound to comply with these conditions. Although the 
insured was dead, the right to a paid-up policy, or its value, remained 
to his assignees. If the insured had lived, he was entitled to it: 
and his assignees succeeded to his right. The same rule applies as 
when insurance companies, or their agents, have made contracts to 
issue policies which have neither been made out nor delivered. In 
such cases the loss is payable the same as if a policy had been actu- 
ally issued and delivered. Although not very distinctly or precisely 
set forth, a cause of action was stated in substance, which entitled 
the assignee of Vose to a paid-up policy or its equivalent. A refusal 
to perform this condition created a liability for the amount for which 
the paid-up policy might have been issued, and this was a good 
cause of action, for which the plaintiff was entitled to recover. 

As the complaint contained distinct causes of action, and a demur- 
rer to the whole complaint was interposed, and one of them is good 
and sufficiently pleaded, the result is that the judgment of the Gen- 
eral Term must be reversed, and that of the Special Term affirmed, 
with leave to the defendant to answer upon the usual terms. 

Rapatito, Eart, Danrortu, and Finck, JJ., concur. Foraer, C.J., 
and Anprews, J., being interested as policy-holders in the defendant, 
took no part. 


Annotations or. the above case by the Editor of the Insurance Law Journal. 


In the trial of this case before the special term of the N. Y. S. C. in 1876, 
it was held that the stipulation concerning the payment of premium was 4 
condition subsequent, and non-payment when due would not avoid the pol- 
icy if the breach resulted from causes beyond human agency, and with re- 
ference to which the parties must be presumed to have contracted. The 
case was declared to be the same in principle as that of Baldwin vs. Ins.Co. 
8 Bosw., 530, where sickness was held a valid excuse to [prevent forfeiture, 
and it was said that insanity which destroys all mental capacity, is no less 
® consideration than physical disability to avoid forfeiture, and applies with 
equal force for equitable relief ex vigore juris. 

It is obvious that the whole strength of the argument below rested on the 
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assumption that the payment was a condition subsequent and not precedent, 
otherwise, as stated in the decision above, there could be no strict analogy 
between the two. That the payment of premium is a condition preeedent, 
however, has become a well established doctrine of the courts, since the true 
nature of the contract has come to be more clearly understood. On general 
legal principles therefore it would seem clear, that the non-fulfillment of 
such a condition even when caused by the act of God must work a forfei- 
ture. Still, the question has been by no means free from doubt. The gen- 
eral principle applicable to conditions precedent, is subject to many excep- 
tions, where its application would seem inequitable, or the nature of the 
contract is such as to modify the character of the condition, notably in con- 
nection with contracts pertaining to real estate. Any act on the part of the 
promisee which prevents performance will excuse the promissor, and where 
the contract is of acontinuing nature and there has been a part performance, 
the general doctrine is that a partial failure does not put an end to the con- 
tract. Equity in certain cases will disregard forfeiture conditions whether 
subsequent or precedent, where otherwise there would be serious loss, and 
the parties can be placed in the same position as if the condition had been 
performed. 1 Sualk., 231; 2 Vernon, 338; 1id. 223. Thus a tenancy for 
life renewable perpetually on the payment of a certain fine, has been the 
subject of repeated litigation in England, where a forfeiture has been in- 
curred, and the general doctrine has been that while no relief will be granted 
against the mere neglect of the tenant, unavoidable accident or misfortune, 
or ignorance not willful will justify relief. The decision of such cases was 
declared by Lord Mansfield to be dependent on their peculiar circumstances. 
Kane vs. Hamilton Ridg. P. C., 180, 185, 202; Bateman vs. Murray, 5 Bro. 
P. C., 20, 3 Ves., 693. 


Where one party has derived some advantage from the other party hav- 
ing to some extent performed the contract, the general rule is that the 
agreement shall stand, and compensation must be sought in damages. 2 
Chitty on Cont., (11 Am. Ed.,) 1093, and cases there cited. 

The strict relations subsisting between the condition and the contract can- 
not in all cases be indicated by the terms,condition precedent or subsequent, 
but must be judged from the whole character of the transaction. It was on 
this account that such wide diversity existed among the various courts, when 
discussing the claims arising from policies forfeited through the late war. 
While some of the courts insisted on applying the rules governing ordinary 
contracts, others looked more closely into the nature of these, as sui generis. 
While some considered the payment as strictly a precedent condition, and 
the contract as continuing, others regarded it rather as the part performance 
of a fully executed contract. In the view of some, the condition was inex- 
orable, in that of others it might be excused by inevitable accident ; still 
others, like the N. Y Court of Appeals, distinguished between a war whose 
responsibility could be charged to neither party, and an event in which the 
misfortune at.least was distinctly chargeable to one. Hamilton vs. Mutual 
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Life Ins. Co., 9 Blatch., 234; Sands vs. N. Y. Life Ins. Co., 50N. Y., 626; 
Robinson vs. Internal L. Ass. Soc., 42 N. Y., 54; Hillyard vs. Mut. Ben. 
Life Ins. Co., 35 N. J., 415 ; Cohen vs. Mut. Life Ins. Co., 50 N. Y., 610; 
Martine vs. Internat. L. Ins. Soc., 53 N. Y., 339 ; Statham vs. N. Y. L. Ins. 
Co., 45 Miss., 581; N. Y. Life Ins. Co. ws. Hendren, 24 Gratt., 536 ; Mut. 
Ben. Life Ins. Co. vs. Atwood, 24 id. 497; Dillard vs. Manhattan Life Ins, 
Co., 44 Ga., 119; Manhattan L. Ins. Co. vs. Warwick, 20 Gratt., 614; N. 
Y. Life Ins. Co. vs. Clopton, 7 Bush., 179; Worthington vs. Charter Oak 
Life Ins. Co., 41 Conn., 372; N. Y. Life Ins. vs. Statham, et al., 5 Ins. Law 
Journal, 866. 

The conflicting character of the views expressed {in these decisions has 
tended to throw some doubts on the inability of equity to relieve against 
a forfeiture caused by the act of God, and which might possibly be consid- 
ered an event in reference to which the contract was made. But the doc- 
trine laid down by the Supreme Court of the United States in the case last 
cited may be regarded as decisive on this subject. The mathematical prin- 
ciples on which the scheme of life insurance is based, it was declared rend- 
ered time of the essence of the contract, and non-payment on the day named 
involves absolute forfeiture, no matter what the cause if such be the condi- 
tions of the contract. Equity could not here relieve against forfeiture with- 
out doing injustice. A compensation was indeed allowed to the msured on 
the basis of an equitable surrender value, but this was based on the same 
ground as that indicated by the court in the present case, that war was an 
event beyond the control of either party. That this is the true doctrine, 
and the only one which can be reconciled with the fundamental principles 
on which equity is administered, is manifest from the peculiar character of 
the business which renders the re-instatement of such forfeited policies im- 
possible without a violation of those principles. 

The doctrine has since received additional confirmation in the various de- 
cisions touching the forfeiture of paid up policies for the non-payment of 
interest on notes given for premiums; the principle that time is of the es- 
sence of the contract, being extended by several of the courts, the N. Y. 
Court of Appeals among others, even to the interest payable on a note held 
by the company where no more premiums are payable, where the policy on 
its face purports to be paid for, and fully secures the note, if such be the 
contract. Atty. General vs. North America Life Ins. Co., and cases there 
cited, 9 Ins. Law Journal, 849. 

The single valid exception to this doctrine, seems to be where the pre- 
mium falls due on a day like Sunday, when its tender could not be made, 
nor the insurer be present to receive it. Such an event, as in the case of all 
contracts, must be regarded as within the contemplation of the parties; it is 
certain to occur, and payment on the following day is valid. Leigh vs. 
Knickerbocker Life Ins. Co., 26 La. An., 436; Hammond ys. Am. Mut. L. 
Ins. Co., 10 Gray, 306; Campbell vs. Internat. L. Ass. Soc., 4 Bosw., 298, 
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COURT OF APPEALS OF NEW YORK 


JONATHAN WOODRUFF, Respondent, 
US. 
IMPERIAL FIRE INS. CO., Appellant.* 


The policy insured specific sums on a ‘dwelling and a barn for one aggregate 
premium, and required the insured in case of loss to give a particular ac- 
count showing the actual cash value, which was not to exceed the cost to 
insured of replacement. 

Held, that the testimony of witnesses shown to have had experience in build- 
ing and valuing houses as to the cost of replacement, was competent. 

In reply to the question in the application, “‘For what purpose used,” it was 
answered, ‘‘ Dwelling. 

Held, that the answer was not descriptive of its present occupation or actual 
use, but simply of its class, and was not a warranty of actual occupancy. 
Where the company was informed of the vacancy at the time the policy was 

issued, it cannot claim that the risk was never assumed. 

A temporary vacancy caused by parties moving out and others moving in, if 
not unreasonable in duration is not a vacancy within the meaning of the 
policy. The question of its reasonableness is for the jury. 

Where it was assumed during the trial that the question of vacancy at the 
time of the fire was for the jury, and the court was requested to charge 
that if it was so vacant there could be no recovery, and a non-suit on the 
general ground of non-occupancy at different times had been denied, it can- 
not be alleged as error that the court should have held as matter of law 
that the policy was avoided by vacancy at the time of the fire. 

Where it appeared from the evidence, which was conflicting, that a part of the 
tenant’s things still remained on the premises, the question of ,occupancy 
was properly left to the jury. 

Judgment affirmed. 


Mr. Hann, fur Appellant. 
Mr. Marsa, for Respondent. 


Danrorra, J. 
As to the plaintiff's loss from a cause within the terms of the policy 


* Decision rendered December 7, 1880. 
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here is no dispute, and he is entitled to the indemnity for which the 
bargained, unless there was on his part a violation of some condi- 
tion or warranty expressed in that instrument. The amount of the 
loss, however, was in issue upon the pleadings. The recovery was 
justified by the plaintiff's evidence, but it is claimed by the learned 
counsel for the appellant that such evidence was improperly re- 
ceived, and whether it was or not, is the first question to be consid- 
ered. The application on which the policy issued, contains no state- 
ment as to the value of the buildings, nor was the defendant misled 
in respect thereto. The insurance asked for was $7,000 on the dwel- 
ling, and $2,000 on a barn described as 100 feet from the house. 
These things are recited in the policy, and there brought together and 
stated in these words : “$9,000—5 years—$100.” Payment of the 
premium is admitted on the face of the policy, and in consideration 
thereof, the defendants promised to pay to the assured all such loss 
or damage not exceeding $9,000, “as shall happen by fire to the 
property above described during five years from the first of April, 
1872, to be estimated according to the actual cash value of the 
property at the time the fire shall happen,” and a loss having oc- 
curred, the assured is required by subdivision 11 of the policy to 
give forthwith an account thereof, showing among other things 
“what was the whole cash value of the subject insured.” The com- 
plaint alleges the burning of the dwelling-house, the other facts 
above alluded to, and that by reason thereof the whole sum for which 
the house was insured became due to the plaintiff. The defendants 
admit the insurance, and averring in the language of the policy above 
set forth that the loss was to be estimated according to the actual 
cash value of the property at the time the same shall occur, allege 
“that it was not then of the cash value of $7,000, but that its cash 
value did not exceed $3,000.” Under the policy and the issue made 
by the pleadings, it was incumbent on the plaintiff to prove the fact 
stated, viz.: the actual cash value of the property at the time it was 
destroyed. The evidence objected to was given for that purpose, 
and the particular question put to each witness appears to have been 
so framed that it would meet the limitation prescribed by the 
twelfth {section of the policy, to wit: that the cash value of the 
property destroyed should in “tno case exceed what would be the 
cost to the assured at the time of the fire of replacing the same.” 
Blake, therefore, was asked, “ Have you made an estimate of what 
it would cost at the time of the fire to build such a house in that loca- 
tion,” and after answering that he had, and giving some intermediate 
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explanation, put it at $8,055.68. Such in substance was the course 
pursued with other witnesses whose testimony varied as to the 
amount, and whose means of information was more or less ample. 
Blake was a carpenter and builder, Bonney an architect, Harris an 
insurance and real estate agent, but had of late been engaged in 
appraising similar property ; he had formerly worked in the erec- 
tion of buildings, being by trade a “tinner and plumber.” He 
says: “I built a good many.” Duryea had built houses, and had 
bought and sold others ; he was also a real estate appraiser—knew 
the house in question and its condition. Slater was a house painter, 
had built houses, and knew and had examined the one covered by 
the policy. These witnesses were all competent to express an opin- 
ion upon the question submitted to them for they had some knowl- 
edge of the cost or market value of such property acquired as deal- 
ers or builders. (Bedell vs. L. I. R. R. Co., 44 N. Y., 367 ; Judson 
vs. Easton, 58 N. Y., 664.) The facts on which their opinions 
rested, were stated to the jury, and they were thus prepared to give 
to the testimony such weight fas they thought proper under the in- 
structions of the learned trial judge. To these instructions no ex- 
ception was taken, nor was he asked to charge further upon that 
subject. Before issuing the policy the company might have exam- 
ined and estimated the insurable value of the property, and it would 
not have been an exercise of undue prudence had they done so. It 
does not appear that they did not. They did ,receive a premium in 
advance for an insurance for a termjof years at a fixed sum, and 
should now make good their promise to such extent as the evidence 
requires. It is true ,the defendant’s witnesses were of the opinion 
that the property "was of less value, although none put it so low as 
the sum set out in the answer, andif their testimony had been ac- 
cepted by the jury, a different result would have been reached, but 
that cannot now aid the defendant. It is also urged that by the 
terms of the proposal ‘for insurance, the plaintiff warranted that at 
the time the application was made, the building .was used as a dwel- 
ling, “whereas it was vacant and unoccupied.” It would, I think, 
be a sufficient answer to this position, that such defense was not set 
up in the pleadings, but without insisting upon that objection, it 
does not seem well founded. It rests upon the language of the ap- 
plication. Under the heading “Survey,” are several questions unan- 
swered, and then the following: “Building.” Is it brick or wood. 
Ans. “Wood.” There are questions as to its “ condition,”—“ when 
built,” “how many stories high,” “whether it was ever on fire ”— 
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then the question, “ For what purpose used?” “State fully.” Ans. 
“Dwelling.” This is not susceptible of the interpretation given to 
it by the learned counsel for the appellant. The question does not 
call for the present as distinguished from the appropriate use of the 
building. It relates toa “building,” and is intended to elicit infor- 
mation as to whether it is for traffic, as a store, or mechanieal pur- 
poses as a shop; it is as if the questioner asked for what is the 
building designed or fitted, and the answer is descriptive, not of any 
present occupation or actual use, but simply of the class or charac- 
ter of the building. We find confirmation of this view in the provi- 
sion of the policy, that if the “ premises are at any time during the 
period for which it would otherwise continue in force, used for more 
hazardous purposes than that called for in the original contract of 
insurance, the policy shall be of no force.” 

The contract thus referred to calls for or describes as the subject 
of insurance, “a two-story frame dwelling-house,” and _ the 
two phases have an evideyt relation to each other. The 
inquiry and the answer in the application enter into the policy, 
and furnish a criterion by which to limit the responsibility of the in- 
surer. The answer also shows that this was the understanding of 
the defendants, for by it they set up as a defence that the plaintiff, 
on or about the Ist of January, 1874, without the knowledge of the 
defendants, and against their will, used the first story of the building 
or dwelling-house, or a part of said building in said policy men- 
tioned, as a depository or place for storing loose straw or hay, and 
continued to make or suffer such use from thence until and at the 
time of the fire in the complaint alleged, “and that for this addi- 
tional risk, they never charged or received any premium,” and there- 
fore they say the policy became void. It is nowhere stated that the 
defense was a breach of warranty as to the occupation of the house 
at the time the policy was issued. The cases (Alexander vs. Germa- 
nia F. Ins. Co., 66 N. Y., 464, and Ashworth vs. Builders’ M. F. Ins. 
Co, 112 Mass., 422) cited by the learned counsel for the appellant 
do not apply. . In the first, the insurance was upon a “ building oc- 
cupied as a dwelling,” and the other turned upon the meaning of 
the word “unoccupied” as used in the policy. On the other hand 
the case is within the decision of this court in Browning vs. Home 
Ins. of Columbus, 71 N. Y., 508, and that of Cumberland Valley 
Mut. Protection Ins. Co. vs. Douglas, 58 Pa. St. R., 419, where it is 
held that calling the premises a dwelling-house is a description of 
the subject, not a stipulation, and is no engagement that they are oc- 
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cupied, but only that when occupied it shall be as a dwelling-house. 
In the next place, the defendant was informed at the time the appli- 
cation for insurance was made, that the house was then unoccupied 
and vacant, and with the knowledge of this fact the premium was 
taken and the policy issued; the defendants, therefore, cannot be per- 
mitted to say that they never assumed the risk. Van Schaick vs. 
Niagara Fire Ins. Co., 68 N. Y., 434. Cone vs. Same, decided in the 
Supreme Court, 3 T. & C., 33, and affirmed here, 60 N. Y., 619, 
establish upon facts substantially like those before us that it is 
proper to show knowledge on the part of defendant’s agents that 
the dwelling-house was vacant when the policy was issued, and that 
this being established the stipulation in the policy requiring notice 
or an indorsement therein to that effect, should be waived by him, 
and through him by the company. Nor is there an inconsistency 
between this result and (Chase vs. Hamilton Ins. Co., 20 N. Y., 52; 
Alexander vs. Germania Ins. Co., 66 N. Y., 464 ; and Walsh vs. 
Hartford Fire Ins. Co.. 73 N. Y., 5) the cases referred to by the ap- 
pellant. In the two first the applicant for insurance made a mis- 
statement, and the knowledge of the defendant’s agent did not aid 
the plaintiff. In the last a distinction is taken between the power of 
an agent at the inception of the contract and after it has taken effect. 
Within a few days after the policy issued, the house was in fact oc- 
cupied as a dwelling, and continued to be so until June or July, 
1874, when as the defendant claims, for a short time, owing to a 
change of tenants, it was vacant. The fire did not occur then, nor 
until April, 1875,and we can find nothing in the pleadings which 
makes this fact material, nor anything in the evidence which would 
permit the court to decide it as matter of law, and hardly enough to 
warrant a conjecture or suspicion on the part of the jury, much less 
a finding. The claim made rests on the testimony of Elias S. Har- 
ris, given to defendant’s counsel upon cross-examination. He says, 
as agent for the plaintiff, he rented the house to Brunt and Harris, 
part to each, in June or July, 1874. He asked, “ When did you go 
to Woodruff to see about the agency?” His answer, “I think it 
was about the time that it was vacated by some of his folks. When 
they moved out, I asked if he wanted to rent it. He said yes. I 
found two parties who wanted small apartments, and I put them in 
there, more to take care of the house than anything else.” For any- 
thing that appears, the new tenants went in at the instant the others 
were out, for the only witness upon the subject says he cannot tell 
how long the latter were out before the others went in, and there is 
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no guide by which to determine. But as to this, the judge charged: 
“Tf parties moving out, and others moving in, and the necessary 
time for such change of situation occurs between the moving out 
and the moving in, unless such time is unreasonable, the policy 
would not become invalidated,” and left it to the jury to say what 
would be a reasonable time. No exception was taken to this direc- 
tion, and in view of the fact that the occurrence was nearly a year 
before the fire, was as favorable to the defendant as they had a right 
to ask. It does not, therefore, become necessary to inquire whether 
a vacancy at that time would be within the provision of the policy, 
and if so, to determine its effect. It is, however, alleged in the an- 
swer that at the time of the fire in April, 1875, the house was vacant 
and unoccupied, and it is now contended by the learned counsel for 
the appellant that the court should have held, as matter of law, that 
the policy was thereby avoided; but it does not appear that the 
learned trial judge was at any time requested to make such ruling. 
On the contrary, the motion for a nonsuit, twice repeated, was put 
on other grounds, viz., at the close of the plaintiff’s case, on the 
grounds as stated by counsel : 

“1st. That the plaintiff has not shown affirmatively that he has 
fulfilled all the conditions of the policy. 

“2d. That the plaintiff has not made out his case affirmatively on 
the subject of the valuation of the property destroyed. 

“3d. That it has been shown by the plaintiff's own witnesses that 
the property was vacant and unoccupied during the time of the pol- 
icy ; that the premises were vacant before Harris and Brunt occupied 
them, and that the non-occupation at any time during the exi-tence 
of this policy made it void ; which motion was denied by the court, 
and excepted to by the defendant.” Fols. 417 and 418. And at the 
close of the whole evidence it was renewed by defendant’s counsel 
on the same grounds, “ and,” as is said, “ particularly upon the third 
ground that he stated before, that the evidence shows that the 
premises were vacant and unoccupied when the policy was issued, 
and that, as a matter of law, that fact made the policy void and of 
no effect.” Moreover, the defendant’s counsel asked the court to 
charge: “If the jury find from the evidence that the dwelling be- 
came vacant and unoccupied before the fire, or was so vacant and 
unoccupied at the time of the fire, without special agreement in- 
dorsed on the policy, the policy then became of no force and effect, 
and no recovery can be had.” The learned court complied wfth the 
request, and so charged. 
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It was thus assumed that, as to this main and important fact, there 
was evidence for the consideration of the jury, and they having an- 
swered the question submitted to them, it is too late now for the ap- 
pellant to assert the contrary. But if it was otherwise, it is clear 
that the question was one proper for the jury. Grant vs. Howard 
Ins. Co. of N. Y., 5 Hill, 10. With the exception of a few days at 
the time of issuing the policy, the brief but uncertain period in 
1874, before referred to, the house was rented and occupied by ten- 
ants, and so it was up to April 1, 1875. The day before the fire oc- 
curred, Slater was in the house to consider what need it had of re- 
pairs, and, on cross-examination by defendant’s counsel, was asked 
what he saw. He said, “I saw some articles of furniture there, I 
believe,” in one of the rooms on the first floor ; other rooms were 


locked, and those he did not enter. His testimony upon this point is 
of little importance, but it was given in behalf of defendant, and 
does not show that the house was vacant. The defendant also 
sought to prove this fact by two witnesses testifying to admissions 
by the plaintiff. They were, however, wholly contradicted by him. 
He swore that he did not make the admissions, and the jury must 


have believed him. The defendant also examined two witnesses, 
Harris and Brunt, by commission. They were the last tenants of 
the house. Harris says: “The occupancy ceased when my things 
were burned up. I don’t think it ceased at all. I asked the agent if 
I could not get out all my things by the Ist of April, whether I 
could not keep them in there, and he said I could,” and to another 
interrogation put by the defendant, he says, “My occupancy ceased 
when my things were burned up.” The same witness says he “kept 
a horse, and occupied as tenani the barn and carriage house, and 
continued to do so at the time of and after the destruction of the 
dwelling-house by fire.” 

It is not necessary to decide whether the vacancy under the terms 
of this policy must be a vacancy of the entire premises, or whether 
each subject of insurance stands by itself under the condition, for in 
the latter view the case went to the jury, and this was not only the 
defendants’ wish, but it was most favorable to them. It was 
matter of defense, and to be made out by them. It could not 
have been decided in their favor as matter of law. A vacant house 
is literally an empty house. This house was not shown to be empty. 
There were some things actually seen in it; rooms locked, and not 
examined ; affirmative testimony that the tenants’ “things ”—and 
these things the jury might hold under the evidence to have been 
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the tenants’ furniture—were there, and were burned up. Its value 
is not given, nor are they enumerated. The law affords no rule to 
determine the value or the quantity of property, household stuff or 
other, which, kept upon the premises, limits the risk to that of a 
dwelling-house, or prevents such a dwelling-house from becoming, 
within the language of insurance, one “ more hazardous.” The in- 
surers might have covered this question by a stipulation, but they 
have not done so. One or more persons may live in a house, and in 
either case it is occupied ; they may have much or little furniture, 
and in neither event is it vacant. Doubtless the contract is to be en- 
forced according to its true spirit, but its meaning must be obvious, 
and require no straining, in order to provoke a forfeiture. 

These views cover the questions made by the defendant, and lead 
to the conclusion that, upon the trial, no exception was well taken, 
and that the judgment appealed from should be affirmed. 

All concur. 





1881.] Devens vs. Merchants’ and Traders’ Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


ISAAC N. DEVENS, Respondent, 


Us. 


THE MERCHANTS’ AND TRADERS’ INS. CO.,* Ap- 
pellant. 


A printed clause in the policy warranted the boat to be safely moored between 
specified dates in a place satisfactory to the company. Following this was 
a written clause giving privilege to lighter in New York harbor. This was 
not availed of, but the boat was laid up without notice to the company, 
but with notice to the broker who procured the insurance, and received a 
commission on the same from the company, but without authority to act as 
its agent. 

Held, that notice to the broker was not notice to the company. 

Held, that the privilege to lighter, if not availed of, did not excuse notice to 
the company. 

Held, that the failure to notify the company was a breach of the warranty 
which avoided the policy. 


Held, that a denial of liability, hastily based on other grounds, when not ac- 
companied by an intention to abandon the real grounds, was not a waiver 
of the latter. 


The policy provided that acts of the insurers in preserving the property 
should not be considered as affirming or denying liability. 


Held, that directions regarding storing the property saved was not a waiver 
of the defense. 


Judgment reversed. 


Anprews, J. 
The policy on the Decker contained the following warranty : 
“ Also warranted to be securely moored in a safe place, satisfactory 
to this company, between noon of the 10th day of December and 
noon of the 1st of April following, and the company to be duly no- 
tified of the time and place of laying up,” and following this printed 
clause was a clause in writing: “Privilege to lighter in New York 


Decision rendered December 14, 1880. 
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harbor during the winter.” The Decker did not lighter during 
the Winter, but was laid up at Port Johnson, about twenty miles 
from New York, from the 25th day of December, 1877, to the 12th 
day of May, 1878, when she was destroyed by fire. The fire was 
caused by the boiling over of pitch which the captain was heating 
in the cabin of the Decker. 

No notice of the laying up was given to the company. The no- 
tice to Smith was not notice to the company. Smith acted as insur- 
ance broker at Watkins, and solicited applications for insurance in 
the defendant’s company. He was not in the employment of the de- 
fendant, but had been accustomed to forward applications of insur- 
ance when obtained to the defendant, and if accepted the company 
would issue policies, and send them to Smith to be delivered to the 
applicants. The company, in pursuance of the practice of insurance 
companies in such cases, paid Smith a commission on policies issued 
through him. This was the only dealing between Smith and the de- 
fendant. The secretary and general manager of the company testi- 
fied that Smith was not an agent of the defendant. Smith was not 
examined as a witness. His declaration to the plaintiff when he so- 
licited the insurance, that he was the defendant’s agent, did not 
bind the company. The case is directly within the decision of this 
court in Mellen vs. The Hamilton Ins. Co (17 N. Y., 609), in which it 
was held that a broker who effects insurances under no employment 
by the insurers, but for a commission paid by them upon the premi- 
ums received for such risks as he procured to be offered, and they 
chose to accept, is not an agent in such a sense that the insurers will 
be bound by notices to him, after the policies are issued. There 
was, therefore, a breach of the warranty contained in the policy, 
and the policy was by reason thereof forfeited, unless, as is claimed, 
the privilege to “lighter in New York harbor during the Winter” 
wholly dispensed with the warranty, and justified the plaintiff in 
omitting to notify the company of the time and place of mooring the 
boat. 

This contention cannot be maintained. The privilege granted 
qualified the absolute undertaking expressed in the previous war- 
ranty. It permitted the plaintiff to use the boat in lightering in 
New York harbor, and if the plaintiff had availed himself of the 
privilege, there would have been no breach of the warranty so long 
as the boat was soemployed. But if the Decker was not used for 
the purpose, then the warranty attached, and the plaintiff was bound 
to moor the boat, and notify the company. No reason can be as- 
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signed why the company should dispense with the warranty, if the 
plaintiff did not avail himself of the privilege to use the boat as a 
lighter. The fair and natural construction of the contract is that 
the boat should be moored and notice given, unless the plaintiff 
elected to use it in lightering, as permitted by the policy, and that 
the plaintiff so understood it is apparent from his giving notice to 
Smith, although, by reason of his want of authority, the notice was 
ineffectual. 

There was no waiver of the defense now insisted upon by what 
occurred when the plaintiff served the proofs of loss. They were 
served personally by the plaintiff upon the general manager of the 
company, at the office in New York. The plaintiff, when he deliv- 
ered them, asked the manager if they were all right, and he said 
they were, and the plaintiff then asked him how much was due on 
the policy, and the manager replied : “ We considered not anything, 
and that it was the carelessness of the captain of the boat.” The 
manager disclaimed any liability on the policy. His omission to put 
his disclaimer expressly upon the ground of a breach of warranty, 
in answer to an inquiry as to the amount due to the plaintiff, was not 
a waiver of this defense. The case is quite different in its circum- 
stances from the case of Brink vs. the Hanover Ins. Co. (80 N. Y., 
108, February, 1880). In that case proofs of locs were served on 
the company, and the company retained them, and examined the in- 
sured in respect to them, and decided not to pay the loss, upon the 
ground of fraud, and so declared to the assured. Thereupon the 
action was commenced, and at the trials, the company failing to 
prove the fraud, sought to raise the question that the proofs had not 
been served in time, and the court held that the company, by their 
conduct, had waived this defense. Church, Ch. J., said: “ They may 
refuse to pay without specifying any ground, and insist upon any 
available ground, but if they plant themselves upon a specified de- 
fense, and so notify the assured, they would not be permitted to re- 
tract, after the latter has acted upon their position as announced, 
and incurred expenses in consequence of it.” The doctrine of wai- 
ver was, we think, properly applied in that case, but it should not be 
extended so as to deprive a party of his defense merely because he 
negligently or incautiously, when a claim is first presented, while 
denying his liability, omits to disclose the ground of his defense, or 
states another ground than that upon which he finally relies. There 
must, in addition, be evidence from which the jury would be justified 
in finding that, with full knowled +: of the facts, there was an inten- 
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tion to abandon, or not to insist upon, the particular defense not 
specified, or that it was purposely concealed under circumstances 
calculated to, and which actually did, mislead the other party, to his 
injury. 

Neither of these positions can be affirmed upon the evidence in 
this case. 

The statement of the manager was not inconsistent with an inten- 
tion to insist upon the defense now made. When the conversation 
occurred, the loss had not become payable. The fact that the fire 
was occasioned by the carelessness of the captain was not a defense. 
If, at the time, the manager had in mind the breach of warranty in 
not notifying the company of the time and place of mooring the 
boat, he may have regarded the fact that the fire was caused by the 
carelessness of the captain as bearing upon the equity of insisting 
upon the defense of breach of warranty, although no injury hap- 
pened therefrom, and that the statement was made to justify the de- 
nial of liability. But, however this may have been, there was, we 
think, no sufficient evidence to establish either a waiver or an estop- 
pel. Nor was the direction of the defendant to the master of the 
boat, when informed of the fire, to store the anchors and other arti- 
cles saved, a waiver of the defense now made. 

The policy provides that the acts of the insurers in saving and pre- 
serving the property insured, shall not be considered as affirming or 
denying any liability under the policy. 

We think the court erred in directing 4 verdict, and that the 
judgment should be reversed, and a new trial granted. 

All concur. 





1881. ] St. Nicholas Ins. Co. vs. Merch. Mut. Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


THE ST. NICHOLAS INS. CO., Rexpondent, 
fus. 


THE MERCHANTS’ MUTUAL FIRE AND MARINE 
INS. CO.,* Appellant. 


A policy was issued upon a barge used as a freight boat, and upon its expira- 
tion a new policy was issued upon the same terms as the first. Shortly be- 
fore the expiration of the first policy, a reinsurance of a portion was effect- 
ed, loss, if any, payable pro rata with the reinsured. Afterwards privilege 
to carry baled hay, burn kerosene, etc., was granted by the original insurer 
for an additional premium. This fact was unknown to the reinsurer, and 
no portion of the extra premium was paid to it. There was an arrange- 
ment between the companies that the reinsurer should receive the same 
rate of premium as the reinsured, and such was the custom between com- 
panies at the time. 

Held, that a greater risk than that originally contemplated having been as- 
sumed by the original insured, and the reinsurer having received no con- 
sideration for the change, as required by the agreement, the latter was not 
liable. 

Held, that it is not essential in an exception to a portion of the charge to re- 
peat the language excepted to. It is sufficient if the portion objected to 
is so clearly pointed out that there can be no misapprehension. 


Judgment reversed} 


Grorce W. Parsons, for Appellant. 
Wittiam G. Coorg, for Respondent. 


Miter, J. 
The recovery in}this action was had upon a policy of insurance, 
issued by the defendant to the plaintiff, upon the barge Berkshire, 
which the plaintiff had previously insured. The plaiutiff’s policy 
was upon said barge, the tackle, &c., while used as a freight boat on 
the Hudson River, bay and harbor of New York, or while stopping 


* Decision rendered December, 1, 1880. 
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at any of the ports or places on said waters, “for the sum of $4,000 
for the term of one year from March 16, 1864.” On the 7th day of 
March, 1865, the plaintiff issued a new policy upon the barge, by 
which an insurance was made, upon the same terms as in the first 
policy, for $5,000, for the term of one year from March 16, 1865. 
The defendant issued its policy of re-insurance on the 28th day of 
February, 1865, upon the barge, which was described as “ running 
on the Hudson and East Rivers,” for the sum of $2,000, loss, if any, 
payable pro rata with the reinsured, which was to expire on the Ist 
of September following, and which was subsequently extended to 
the 16th day of March, 1866. The evidence also showed that, on 
the 20th day of May, 1865, for an additional premium of $20.84, 
plaintiff indorsed on its policy the privilege to carry baled hay and 
straw, and country produce generally, and to burn kerosene oil for 
lights. This was unknown to defendant's officers until after the fire, 
which occurred in the month of November, 1865. 

The plaintiff received fifty dollars originally as a premium on the 
policy of five thousand dollars issued by it, and afterwards twenty 
dollars and eighty-four cents premium for the privilege to carry baled 
hay and straw, and country produce generally, and burn kerosene 
for lights. The defendant received eighteen dollars and seventy-five 
cents as a premium on the two thousand dollars for which its policy 
was issued. The evidence shows that there was an arrangement be- 
tween the plaintiff's and the defendant’s companies before the poli- 
cies were issued, that the defendant was to receive the same rate of 
premium as the plaintiff did. It was also proved that it was the 
custom between insurance companies at the time, in case of reinsur- 
ance, to give and receive the same rate as the original insurer. The 
defendant had no knowledge of the receipt of the extra premium 
received by the plaintiff for the privilege to carry hay and straw, un- 
til after the fire, and it was then for the first time communicated to 
its attorney. The plaintiff, by the receipt of this premium, reaped 
the benefits arising from the extra risk which apparently was intend- 
ed to be taken and incurred, while the defendant received no part 
of the same. Under the arrangement, as we have seen, the plaintiff 
was bound to pay the defendant the same rate as was received ; and 
having failed to do so, and not having informed the defendant that 
such extra premium had been charged or received, the defendant did 
not receive its due proportion for the insurance ; and, as the taking 
of the additional premium on its face shows, the defendant incurred 
a greater risk by the contract than the plaintiff, or than was origin- 
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ally intended. The plaintifi’s policy was changed, by thus taking an 
additional premium, from what it was when issued, and the defend- 
ant’s policy did not include, and evidently on its face was not intend- 
ed to include, any such alteration. By the receipt of this additional 
premium, the contract of the defendant was changed without its 
consent, and by reason of this violation of its terms, and the failure 
of the plaintiff to pay over to the defendant its portion of the pre- 
mium, in accordance with the arrangement referred to, the plaintiff 
was not entitled to recover. This question was presented by the de- 
fendant’s counsel by one of the requests to charge the jury, which 
left it for them to determine as to the arrangement actually made, 
and was as follows: “If the jury believe from the evidence that an 
agreement or arrangement subsisted at the time of this insurance 
between plaintiff and defendant, that on all reinsurance the defend- 
ant should receive the same rame rate of premium that plaintiff re- 
ceived, or that it was customary at that time for insurers to pay re- 
insurers at such rate, their verdict must be for the defendant.” 

The request cited was made in writing, in connection with others, 
before the case was submitted by the judge to the jury, and the 
charge made did not cover the proposition contained in the request. 
At the close of the case, the defendant’s counsel excepted separately 
to the refusal of the court to charge each of the written requests 
submitted to him, and to such parts of the charge as were in conflict 
with each of such requests. We think the exception taken was suf- 
ficient to the request cited, and presents the question discussed. It 
is not essential, in an exception to a portion of a charge, to repeat 
the language excepted to, although this is strictly the more accurate 
practice. It is sufficient if the portion objected to is pointed out 
with such accuracy that there can be no misapprehension as to the 
application of the exception. People ex rel. Daily vs. Livingston, 79 
N. Y., 280, 292. There could be no misapprehension here as to the 
application of the exception, as it was directed to each of the re- 
quests separately, and thus included the one already referred to. 
The case of Ayrault vs. Pacific Bank, 47 N. Y., 570, is cited to sustain 
a different rule ; but that decision is clearly distinguishable from the 
case at bar. The exception there was generally to the refusal to 
charge each of the requests submitted, except so far as embraced in 
the charge submitted, and did not state that they were separately 
to the refusal to charge each of the requests. This distinction is 
quite manifest, as in the case cited no precise request was named or 
pointed out separately. Hunt vs. Maybee, 3 Seld., 266, which is also 
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relied upon, sustains the principle that when the exception is taken 
to a charge generally, if it be erroneous in one of several particulars 
to which attention is not specially called, the error will be disregard- 
ed, and is not analogous. We think that the rule requiring specific 
exception was substantially complied with, and the court erred in re- 
fusing to charge as requested. There are other serious questions in 
the case, but their consideration becomes unimportant in view of the 
conclusion already reached ; and for the error considered, I think 
that the judgment must be reversed. 

A majority of my brethren are, however, of the opinion that the 
policy was avoided by the carrying of pressed hay on the barge; 
and that this result follows, whether the defendant’s policy be re- 
garded as a reinsurance of plaintiff's risk, because then plaintiff's 
risk was altered and increased by the permission for a compensation 
given by it to the barge to convey pressed hay and straw; or 
whether the policy be regarded as an insurance upon the barge, as if 
it had been issued to the owner, because then the condition as to 
pressed hay was clearly violated. 

Judgment reversed and new trial granted, with costs to abide the 
event. 

All concur, as stated in opinion. 





1881. ] Bradford et al. vs. Homestead Fire Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Dubuque Circuit Court. 


BRADFORD er at. 
vs, 


THE HOMESTEAD FIRE INS. CO.* 


It was claimed that the agent had consented to a subsequent transfer of the 
insured property as security for a loan. 

Held, That evidence of a power conferred by other companies on their agents 
was inadmissible to show the authority of the agent, where it did not ap- 
pear that the custom was'so general that the company must be presumed 
to have known of it. It is doubtful whether such custom would bind the 
company in any event. 

Judgment reversed. 


Atonzo Cracen and R. W. Srewarr, for Appellant. 
S. M. Pottock, for Appellees. 


SEEVERS, J. 

The policy was issued to the plaintiff Bradford, and the petition 
states that afterwards she conveyed the real estate on which was sit- 
uated the building insured to the plaintiff Grange, in trust to raise 
money to pay off a mortgage thereon; that no part of the money 
was raised, and that the conveyance was without consideration ; that 
defendant by its agent, J. R. Beck, in writing on the policy, con- 
sented to such conveyance. Under the terms of the policy, it be- 
came a material question, on the trial, whether Beck had authority 
to bind the defendant by the consent so given. 

The plaintiff asked Peter Keene, a witness, “ What power, if you 
know, is usually conferred upon insurance agents by their companies, 


* Opinion filed October 20, 1880. 
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as to giving permission to transfer by the assured of the property 
insured?” This question was objected to, but it was overruled, and 
the witness answered : “ Well, most all agents in town, that I know 
of, have got the right to assign, transfer, sell, or mortgage the prop- 
erty, to make a loan on it, and to put an indorsement on the mort- 
gage, so and so, but before it is indorsed it has first got to be re- 
ported ; but I represent nine companies, and every company gives 
me that right without a written consent.” 

The admission of the foregoing evidence constitutes error. It was 
immaterial what other companies did. The question was whether 
the defendant had conferred the requisite authority on its agent in 
express terms, by necessary implication, or had it so acted as to rat- 
ify what the agent did. It is doubtful whether the defendant would 
be bound by a custom ; but, conceding it would, it was not shown it 
had knowledge of such custom, or that it was so general the defend- 
ant must be presumed to have known of it. The agent, Beck, gave 
evidence tending to show he had authority to do what he did, but 
the foregoing evidence was not admissible for the purpose of corrob- 
orating the evidence of Beck ; because, if not admissible to estab- 
lish a liability, or as so tending, it would not be admissible for the 
purpose of strengthening evidence which did have such tendency. 
If it was, then a result would be accomplished by indirection which 
could not be done directly. 

We have examined the whole record, and are inclined to think 
there is no other error in it. 

Reversed. 
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SUPREME COURT OF MINNESOTA. 


Appeal frum Order of District Court, Hennepin County. 


RICKER er at. 
vs. 


THE CHARTER OAK LIFE INS. CO. er at.,* 


INTERVENOR. 


. procured of defendant company a policy of insurance for $2,000 on his own 
life, payable on his death to his then wife, Elizabrth A., if then living, oth- 
erwise to his children; or, if minors, to their guardian for their use. His 
said wife died first, leaving her husband and plaintiffs, their children, sur- 
viving. At her death all the premiums, which constituted the considera- 
tion for the policy, had been paid. Afterwards S. married the intervenor, 
by whom he had one child. After his second marriage he surrendered to 
the company, without the consent of his children, said policy, and took in 
consideration thereof, and in lieu of the original, a paid-up policy corre- 
sponding in date and terms with the original, save that it was made pay- 
able to his said second wife, the intervenor herein, for her benefit. 

Held, that such surrender was invalid and of no effect as against fhis chil- 
dren, and that ‘his children” included the issue of both marriages. 


Woons & Bascocks, for Plainliffs. 
Wuson & Lawrence, for Defendants. 
Locuren, McNarr & Girma, for Intervenor and Appellant. 


CornELL, J. 
The original policy was issued upon the application of Samuel 
Stanchfield, the person whose life was insured, and all the provisions 
stipulated for were paid by him before the death of Elizabeth A. 
Stanchfield, who was his wife. By its terms the amount of the in- 
surance was made payable upon the death of the insured to Eliza- 


* Opinion filed September 24, 1880, From N. W. Reporter. 
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beth A. Stanchfield, his said wife, and in case of her death before his 
decease the same was to be paid to his children, or to their guardian, 
if minors, for their use and benefit. The said Elizabeth died intes- 
tate in July, 1874, leaving surviving her said husband, the plaintiffs 
herein, and one Joel B. Stanchfield, who were the issue of their mar- 
riage. After this Samuel Stanchfield married the intervenor herein, 
by whom he had one child, Carl S. Stanchfield, both of whom are 
now living. On the thirteenth day of February, 1878, Samucl 
Stanchfield died. After the decease of his former wife, and his mar- 
riage with the intervenor, Louisa Stanchfield, the insured surrendered 
the original policy, which was canceled, and a new one was issued in 
its place, and as a substitute therefor, bearing the same date, and 
containing the same terms and conditions, save that it was therein 
provided that it should inure “ to the sole and separate use and ben- 
efit” of said intervenor, Louisa Stanchfield, his second wife. The 
legal effect of this surrender and change, and the competency of 
Samuel Stanchfield to make it without the consent of his children, 
are the important questions presented for adjudication in this 
case. 

Upon the allegations and admissions in the pleadings, it must be 
presumed that the original policy was made, and its stipulations 
were to be performed, in the State of Connecticut, where the defend- 
ant company was created, organized, and did its business, and hence 
its legal effect, and the rights and obligations of the parties under it, 
depend upon the laws of that State ; but as no evidence appears to 
have been given as to what those laws were, they are to be taken as 
identical with the common law of this State, independent of any 
statute upon the subject. Upon this theory the case has been argued, 
and it will be considered and determined accordingly. 

The general rule upon the subject, as stated by Mr. Bliss, is this : 
“That a policy of life insurance, and the money to become due un- 
der it, belong, the moment it is issued, to the person or persons 
named in it as beneficiary or beneficiaries, and that there is no 
power in the person procuring the insurance, by any act of his, by 
deed or by will, to transfer to any other person or persons, so named. 
The person designated in the policy is the proper person to receipt 
for and to sue for the money. The principle is that the rights under 
the policy become vested immediately upon its being issued, so that 
no person other than those designated in it can assign or surrender 
it, and that in such assignment or surrender all the persons must 
concur, or the interest of those not concurring is not affected.” Bliss 
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on Life Ins. (2d Ed.), §§ 317, 337. This is held to be the rule in The 
Succession of Kugler, 23 Lon., 550. 

Upon the facts in the case at bar, however, the court is not called 
upon to consider the rule as applied to a case where a portion of the 
premiums which constitute the consideration for the insurance still 
remains unpaid, and where the policy is liable to forfeiture in case 
of non-payment. Here the entire amount of the premiums stipu- 
lated for in the policy had been paid before the death of the wife, 
Elizabeth A. Stanchfield, and the subsequent attempted surrender of 
the policy by her husband, whose life was insured. The case, there- 
fore, stands in the same position it would if the whole consideration 
for the policy had been paid by the party procuring it at the time of 
its execution and delivery by the company, and the question is, hav- 
ing made such payment, and taken out a policy for the benefit of his 
said wife and his children, payable in express terms to her, or, in the 
event of her prior decease, to his children, it was competent for him 
to surrender the same and take another policy in consideration of 
such surrender, and in lieu of the original, for the benefit of another 
party. This question, it seems to the court, must be answered in 
the negative. 

The transaction on the part of Mr. Stanchfield was in the nature 
of an irrevocable and executed voluntary settlement upon his wife 
and children of the sum secured to be paid by the poliey at his 
death, conditioned that the same should be to her for her benefit, 
should she survive him ; but, if not, then the same should be paid to 
his children, or, if minors, to their guardian, for their sole use and 
benefit. Nothing remained to be done on his part to make the in- 
tended gift of the policy to the beneficiaries therein named complete 
and effectual as against himself and all mere volunteers claiming un- 
der him. In paying for the insurance and procuring the policy to 
be issued, payable, in express terms, upon his death, to his said wife, 
Elizabeth, if then living, and if not to his children, for their sole use 
and benefit, without any condition or stipulation reserving a right to 
change or alter any of the agreement, he did all that could well be 
done, under the circumstances, in the execution of an intention to 
vest in his said appointees the entire interest in the policy, and all 
rights thereunder. Adams vs. Brackett’s Ex’r, 5 Met., 230; Lan- 
drum vs. Knowles, 22 N. J. Eq., 594. 

What he did was a “clear and distinct act,” wholly divesting him- 
self of all ownership or control over the money paid for the insur- 
ance, disclaiming any interest in the policy, or intention to take or 
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hold it for himself or his legal representatives, at the same time put- 
ting it beyond his power so to do by the stipulation obligating the 
company to pay the sum insured, whenever it should become due, to 
such of the persons named in the policy as might then be entitled 
thereto by its terms. Taking the delivery of the policy from the 
company, under these circumstances, can only be construed as an act 
of acceptance for the designated beneficiaries, and his subsequent 
holding of the same as that of a naked depositary, without any in- 
terests, for those entitled thereto. Such conduct on the part of the 
husband and father was both natural and proper, and it raises no 
presumption against the theory of a completed transaction on his 
part, as evidenced by his other acts. As the insured had no legal or 
equitable interest in the policy at the time of the surrender and 
cancellation, the act was a nullity, and could not affect the rights of 
his children, to whom it then belonged, and who alone could release 
the company from the obligations it contained. We concur in the 
opinion of the District Court, that “his children” included the issue 
of both marriages. 
Order affirmed. 





1881.] Whiting, Adm’r, vs. Massachusetts Mut. Life In Co. 147 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Sepremper Term, 1879. 


WILLIAM WHITING, Aovw’r,} 
US. 


MASSACHUSETTS M. LIFE INS. CO.* 


A policy on his life was left by the agent at F.’s place of business during his 
absence, with a written request for the payment of premium, if satisfac- 
tory. F. subsequently returned in ill health, and the written request was 
renewed. A sister of F. opened the letter, and paid the premium, without 
his consent, and F. shortly after died without knowing of the payment. 
The policy provided that it should not take effect until the premium had 
been paid within the lifetime of insured. 

Held, that, under the facts, the possession of the policy was not a delivery in 
completion of the contract. 


Held, that unauthorized payment by another party did not bind the insured or 
the company. The case is unlike payment of a renewal premium by a 
stranger on a completed contract. 


Held, that there was no contract between the parties during the life of the in- 
sured, and the company was not liable. 


Cott, J. 

It is expressly provided in the policy of life insurance upon which 
this action is brought that it “shall not take effect until the advance 
premium thereon shall have been paid, during the lifetime of the 
person whose life is thereby insured.” 

It appeared at the trial that, in February, Fairfield, the plaintiff's 
intestate, made application for insurance in the defendant company; 
and that, in the early part of May following, the policy in suit was 
left at Fairfield’s place of business by an agent of the company, who, 
by letter, requested payment of the premium “if the policy was 
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correct and satisfactory.” This request was repeated by letter dated 
May 21, addressed to Fairfield, who was then at home, having ar- 
rived there in ill health on the 18th of the same month. He died of 
this illness on May 27th. The letter of the 21st was opened by his 
sister, who, without communication with or direction from him, 
caused the advance premium to be paid to the company. Fairfield 
died without knowledge of this payment. 

Upon this state of facts, it is plain that no contract of insurance 
existed between the parties at the time of the death of the plaintiff's 
intestate. The possession of the policy, without a waiver, on the 
part of the company, of the condition upon the performance of 
of which it was to take effect, does not, on the facts disclosed, show 
a delivery of it in completion of the contract, or furnish any evi- 
dence that the minds of the parties had met. It is not enough that 
the form of the policy had been approved, for it was still optional with 
Fairfield whether he would by payment make it a binding contract. 
If he declined or neglected to pay, the company would have no 
claim for the premium against him or against his estate, because the 
risk never attached. A payment by a stranger, made without the 
knowledge or consent of the assured, though made with his money, 
would not bind him or the company ; and the money, so wrongfully 
appropriated, could be recovered back by him or by his administra- 
tor. Hoyt vs. Mutual Benefit Ins. Co., 98 Mass., 539; Mackey vs. 
Mutual Benefit Ins. Co., 103 Mass., 78; Badger vs. an Ins. 
Co., 103 Mass., 244; Thayer vs. Middlesex Ins. Co., 10 Pick., 326; 
Piedmont and Arlington Ins. Co. vs. Ewing, 92 U. S., 377. 

After the death of Fairfield, the administrator of his estate and 
the widow, to whom the policy was made payable, joined in the 
proof of loss, and brought this action against the’company. But 
these proceedings do not amount to such ratification of the unau- 
thorized payment by the sister as will give validity to the policy. 
The difficulty is that there was no contract existing at the time of 
the death to be ratified. The payment of the premium was not the 
payment by another of a debt due from the intestate, which the ad- 
ministrator, without affecting the rights of the company, would have 
power to ratify ; and to say that the administrator may now do it 
go as to bind the company, would be to say that a policy of life in- 
surance may be made to take effect as a contract by an act of ratifi- 
cation by the administrator after the death of the person whose life 
is thereby insured ; or, as was said by Mr. Justice Miller, in Pied- 
mont and Arlington Ins. Co. vs. Ewing, above cited, “to affirm that 
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one party to a negotiation can delay his consent to the terms of the 
contract until the changes of fortune enable him to reap all the 
benefits, and throw all the losses on the other side, and then for the 
first time do what was necessary on his part to make the contract 
obligatory.” 

It is laid down in general rules governing the relation of principal 
and agent that no unauthorized act of the latter can be made valid 
by subsequent ratification to the prejudice of third: persons without 
their consent ; and that no ratification is valid, unless the principal, 
at the time of ratifying the act, has power to confer the authority for 
such act. Stewart vs. Robinson, 18 Pick., 175; Bird vs. Brown, 4 
Exch., 786 ; McCracken vs. San Francisco, 16 Cal., 591, 624; Story 
on Agency, §§ 245, 246. 

It is contended that there is some authority for the proposition 
that the payment of a renewal premium by a stranger to the contract 
after it became due, will be sufficient to prevent the lapsing of a 
policy on the life of one who dies after it became due and before it 
is paid, although the policy contained the usual condition requiring 
its payment, in order to continue the contract in force. But the case 
of Howell vs. Knickerbocker Ins. Co., 44 N. Y., 277, cited by the 
plaintiff, was decided expressly on the ground that there had been a 
waiver by the company of a prompt payment of the annual pre- 
mium, so that the contract of insurance was in force at the time of 
the death. See also Pritchard vs. Merchants’ and Tradesmen’s Ins. 
Co., 3 C. B. (N. S.), 622. Whatever may be the law as applicable to 
the payments of annual premiums under a policy which has once at- 
tached, we are of opinion that the contract cannot be originally cre- 
ated without the consent of the assured. 

Under the law of marine insurance, as laid down in the cases cited 
by the plaintiff, it is said that when a vessel is insured by a part 
owner, for the benefit of the other part owners, without their previ- 
ous authority, the latter may ratify the act after knowledge of the 
loss. But that is because, in these cases, a valid contract of insur- 
ance is at once created by the part owner by payment of the pre- 
mium, or by a promise to pay, upon which the policy is issued. 

The judge at the trial refused to rule, as requested by the defend- 
ant, that the payment of the premium by the sister, Mrs. Whiting, 
would not be a payment by Fairfield, which would make it liable on 
the policy, and, for this refusal, the entry must be 

Exceptions sustained. 
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COURT OF APPEALS OF NEW YORK. 


CAROLINE F. DAVID, Appellan’, 
vs. 


WILLIAMSBURGH CITY FIRE INS. CO., Respondent.* 


Real and personal property was conveyed by the owner to a fictitious person, 
and then again by him in the fictitious name to plaintiff, who insured it as 
her own. 


Held, that while the conveyance to the fictitiousname was void, the subsequent 
conveyance in the name of the latter was valid. A conveyance is valid 


“ 


against the conveyancer whatever name he may assume. 


Held, that the conveyance of personal estate would be valid irrespective of the 
method employed, through mere delivery. 


Held,fthat in the absence of any evidence of intended fraud against the com- 
pany the insurance was valid. 
Judgment reversed. 


Watter S. Loan, for Appellant. 
Ossorn E. Bricut, for Respondent.. 


Ear, J. 

This is an action to recover upon a fire policy issued by defend- 
ant to the plaintiff, insuring certain real and personal property 
claimed to belong to her. A portion of the property insured was 
destroyed by fire, and the defendant resists payment of the loss 
upon the ground that the plaintiff did not, at the time of the insur- 
ance, and at the time of the fire, have any interest in the property 
as owner thereof. 

At the trial the defendant gave evidence tending to prove that the 
real and personal property was conveyed by Henry J. David, who 
then owned the same in form to Marx David, who was a fictitious 


* Decided December 21, 1880. 
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person, and then, that in the name of Marx David, he conveyed the 
same property to the plaintiff. This evidence was as to the myth- 
ical character of Marx David, disputed on the part of the plaintiff. 
The court charged the jury “that if they believed that Marx David 
was a myth, or that there was no such real person, or that he never 
executed the deed or bill of sale, it was an end of plaintiff's case, 
and they must find for the defendant.” To this plaintiff's counsel 
excepted, and this exception presents the sole question for our con- 
sideration. In considering this question it must be assumed that 
the bills of sale of the personal property and the deed of the real 
estate were delivered to the plaintiff, and that she took and had pos- 
session of the property, claiming to be the owner thereof, as there 
was proof tending to show these facts. It must also be assumed— 
as nothing to the contrary appears—that Henry J. David executed 
the conveyances with the intention to vest the title of the property 
in the plaintiff. The holding of the trial judge was that the mere 
fact that Marx David was not a real person, defeated the passage of 
any title tothe property to the plaintiff. In this I cannot doubt 
there was error. 

The conveyances to Marx David were undoubtedly wholly invalid 
and inoperative as there was no such person to take title, and if noth- 
ing more had been done, the title to the property would have re- 
mained in Henry J. David. But the title still remaining in him, he 
executed the bills jof sale and the deed to the plaintiff, using or 
adopting for that purpose the name of Marx David. The papers 
thus executed were undoubtedly valid against him. In executing 
any instruments, I can find no authorities which hold that one is 
not bound by the name he adopts or uses. Pro hac vice, it is his 
name, In Com. Dig. Fait E., 3, it is said: “If a man be baptized 
by one name and known by another, a grant by {the name by which 
he is known shall be good ;” and “if Jane B. makes a lease by the 
name of Joan, it shall be good.” In George vs. Surrey, 1 Moody & 
Malk., 516, it was held that an indorsement of a bill could be made 
by a simple mark. In Baker vs. Dening, 8 Ad. & El. 94, it was held 
that a will which was required by law to be signed by the testator 
could be signed by his mark simply. In Brown vs. Butchers’ and 
Drovers’ Bank, 6 Hill, 443, it was held that where a party placed the 
figures “1, 2, 8,” upon the back of a bill of exchange by way of sub- 
stitute for his name, intending}thus to bind himself as indorser, the in- 
dorsement was valid,although it appeared that the indorser could write. 
In Grafton Bank vs. Flanders, 4 N. H., 239, it was said by Richard- 
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son, Ch. J., that “if an individual assume a name for the purpose of 
making a written contract, and put that name to the contract with a 
view to bind himself, there seems to be no reason why courts should 
not consider the name thus assumed as his name, pro hac vice, and 
hold him to fulfill the contract, and it must now be considered as 
settled, that he is bound by such a contract.” In Palmer vs. Ste- 
phens, 1 Den., 471, Beardsley, J., said : “A person may execute an 
instrument and bind himself as effectually by his initials as by writ- 
ing his name in full. Figures or a mark may be used in lieu of the 
proper name, and where either is substituted by a party intending 
thereby to bind himself, the signature is effective to all intents and 
purposes.” And Daly, Ch. J., in the petition of John Snook, 2 Hil- 
ton, 566, after a learned and exhaustive examination of the whole 
subject of names, said: “There are numerous cases, both in this 
country and in England, holding that where a man enters into a 
contract, or does any act in a particular name, that he may be sued 
by the name that he used, whatever his true name may be, and gen- 
erally that wherever a man has done an act in a particular name, or 
where he makes a grant, that it may always be shown in support of 
the validity of the act, that he was known by that name at or about 
the time when the act was done, though he may have been bap- 
tized or previously known by a different name. All that the law 
looks to is the identity of the individual, and when that is clearly 
established, the act will be binding upon him and upon others.” 
Surely if a mere mark or figures or initials will bind one who uses 
them in the execution of a contract or conveyance with intent to be 
bound, he will, for the same reasons, be bound if he uses certain 
letters of a fictitious name with the same intent. Henry J. David 
assumed the name of Marx David, and executed the papers in that 
name, intending that they should be effectual to vest title in the 
plaintiff, and I know of norule of law which requires that intent to 
fail. 

Nearly all the property destroyed by the fire was personal, and as 
to that, no matter how Henry J. David executed the transfer, if he 
intended the title to pass, it could pass by mere delivery. 

There was no proof that the name of Marx David was used for 
any fraudulent purpose, and if it was so used, the defendant would 
be concerned only with a purpose to defraud it. 

The plaintiff, therefore, having shown title to the property good, 
as against Henry J. David, and no other claimant to the property 
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appearing, she showed title sufficient to sustain her action against 
the defendant. 

For the error in the charge above ‘specified, the judgment should 
be reversed and a new trial granted, costs to abide event. 

All concur. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MINNESOTA. 


SEAMANS 


Us. 


NORTHWESTERN MUTUAL LIFE INS. co.*} 


A life policy provided that it should ‘cease and determine” if the premium 
was not paid when due. The agent authorized to receive the premium 
was changed, but the company neglected to inform the insured of the 
ehange, although it had adopted a rule to do so in all cases. The assured 
tendered the premium in due time to the former agent, who refused it. 

Held, that there was no forfeiture. 

In such cases the assured is entitled to a reasonable time before a forfeiture 
can be declared. In this case sixty days was not an unreasonable time to 
elapse before payment of the premium. 


Action on a life policy which provided that if the premiums should 
not be paid when due the policy “shall cease and determine.” The 
court below held that the plaintiff could not recover on her policy 
because the same had been forfeited by the non-payment of the pre- 
mium which became due April 24, 1877. It seems that the company 
neglected to inform the assured of a change in the agent author- 
ized to receive the same, after they had adopted a rule to give such 
notice in all cases, and that the assured tendered the premium in 
due time to the former agent, when it was refused and he was una- 
ble, after inquiry, to find the new agent. The assured was killed by 


* From Reporter. 
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@ boiler explosion June 23, 1877. The question is upon the forfeit- 
ure of the policy. 


C. J. Bartixson, for Plaintiff. 
G. L. & C. E. Ors, for Defendant. 


McCrary, J. 

In Ins. Co. vs. Eggleston, 96 U. 8., 572, Mr. Justice Bradley, de- 
livering the opinion of the court, said : “ We have recently, in Ins. 
Co. vs. Norton, 96 U. S., 234, shown that forfeitures are not favored 
in the law, and that courts are always prompt to seize hold of any 
circumstances that indicate an election to waive a forfeiture, or an 
agreement to do so on which the party has relied and acted. Any 
‘ agreement, declaration, or course of action on the part of an insur- 
ance company which leads a party insured honestly to believe that 
by conforming thereto a forfeiture of his policy will not be incurrred, 
followed by due conformity on his part, will and ought to estop the 
company from insisting upon the forfeiture, although it ‘might be 
claimed under the express letter of the jcontract.” And it was, ac- 
cordingly, in that case held that where an insurance company had 
been in the habit of notifying the assured of the time when, and 
place where premiums were to be {paid, he had reasonable cause to 
expect and rely on receiving such notice, and that the company was 
estopped from setting up that the policy was forfeited by the non- 
payment of a premium of which no such notice was given. In the 
present case it appears that in 1876, the company notified the as- 
sured that the Hennepin County Savings Bank at Minneapolis, was 
its agent, to whom premiums should be paid. In March, 1877, the 
defendant appointed a new agent at Minneapolis, and when notices 
were, in that month, sent out to policy-holders, the company adopted 
a rule to send a circular with each notice, informing the assured of 
the place where, and the agent to whom payment should be made. 
The jury find that this circular was not sent to Seamans. He did 
not, therefore, know of the change of the agency, and naturally sup- 
posed he was to pay to the party to whom he had paid the year be- 
fore. He sent his money in due time to that party. He did not 
send it to St. Paul, at which place he was informed there was an 
agent, because he had been notified that he must pay to the agent 
at Minneapolis. That the company understood it to be their duty to 
inform him of the change of the agency, is clear from the fact that 
they adopted a rule to do this in all cases, and omitted it in his case 
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by oversight. Under the circumstances, I do not think the assured 
was bound to hunt for an agent in the city of Minneapolis to whom 
he could make payment. If he was bound to make reasonable in- 
quiry, I think the evidence shows that, through his agent, he did so. 
The agent he sent to Minneapolis to pay the premium, swears that 
he made considerable inquiry, and names several persons to whom 
he applied for the name and location of an agent to whom payment 
could be made. It is said, however, that he continued to neglect 
payment until the day of his death, about sixty days after the ma- 
turity of the premium. If he was excused from making payment on 
the day of maturity by the facts and circumstances stated, then he 
was entitled to a reasonable time before a forfeiture could be de- 
clared. In considering what time would be reasonable, we are to: 
bear in mind that the company had, in fact, waived the time of pay- 
ment the previous year. The jury find that in 1876, the agent of 
the defendant at Miuneapolis iuformed the assured that a delay of a 
month or two would not work a forfeiture, and the assured accord- 
ingly paid his premium for that year nearly a month after it was 
due, without objection on the part of defendant or its agents. The 
following authorities support the general views expressed : Ins. Co. 
vs. Wolff, 95 U. S., 326 ; [5 Reporter, 1] ; Ins. Co. vs. Eggleston, 96 
Ib., 572 ; [5 Reporter, 676] ; Ins. Co. vs. Norton, Ib., 234; |5 Re- 
porter, 385] ; Ins. Co. vs. Pierce, 75 IL, 426 ; Thompson vs. Ins. Co., 
52 Mo., 469 ; Mayer vs. Ins. Co., 38 Iowa, 304 ; ‘Ins. Co. vs. Warner, 
80 DL, 410 ; Ins. Co. vs. Robertson, 59 Ib., 123. 
Judgment for plaintiff. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


Appeal from Audubon Circuit Court. 


COLE BROS. & HART 
US, 


HAVEN.* 


Where a lightning-rod dealer, upon the sale of a lightning-rod, contracted and 
agreed to pay all damages resulting to the building upon which the same 
was erected, within a given time, from lightning : 

Held, that such agreement was a contract of guaranty, and not insurance; and 
if was not necessary to the validity of the note given therefor that such 
dealer, a non-resident, should have complied with the statutes in regard to 
foreign insurance companies, 


Action commenced before a justice of the pease on a promissory 
note. Upon an appeal to the circuit court the plaintiffs obtained 
judgment, and the defendant appeals. 


Betz, Nicnots & Srorzs, fur Appellant. 
H. W. Hanna, for Appellees. 


Servers, J. 
The defendant pleaded the note sued on was executed in consid- 
eration of a policy of insurance, which, under the statute, was void, 
and therefore the note was without consideration. What is claimed 
to be the policy of insurance is as follows : 


* Opinion filed December 7, 1880, From N. W. Reporter. 
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“Cote Broruers. 
“ Policy of protection, security, and indemnity against damages by 
lightning. 


“Franklin Lightning-Rod Works, 723 Seventh Street, St. Louis, Mo. 
[Large engraving. | 

“ Having through our agent, B. P. Parmer, erected, in good order, 
their improved Franklin lightning-rod on the following described 
buildings, viz.: One farm barn, belonging to J. C. Haven, and situ- 
ated on the southwest quarter of the northwest quarter of section 
35, town 81, range 36, county of Audubon, and State of Iowa, 
this fifteenth day of August, 1876, 

“ We hereby guaranty that the said rods will protect said buildings 
or building from all damages by lightning for the term of five years, 
commencing at noon (12 o’clock) of above date ; and said Cole Bro. 
& Hart hereby agree to make good unto the said J. C. Haven, his, 
her, or their heirs, assigns, or administrators, all such immediate loss 
or damage as may occur by lightning communicated directly to said 
building, and not by or through any intermediate or contiguous 
building, to an amount not to exceed $500. The said loss or damage 
by lightning is to be estimated by the cash value of the property at 
the time the same shall occur, and to be paid within 90 days after 
notice and clear proof thereof is made to Cole Bro. & Hart, by the 
above J. C. Haven, that said damages were caused by lightning, and 
that said rods were in good repair at the time of the accident.” 


The amount in controversy being less than $100, the trial judge 
has certified but a single question upon which it is desirable to have 
the opinion of the Supreme Court. It is as follows : 

“The note in suit being given for lightning-rods erected by plain- 
tiff for defendant on his barn, and the written contract of guaranty, 
indemnity, or insurance, (whichever it may be called,) which is set 
up in defendant’s answer, having been executed by plaintiffs to de- 
fendant as a part of the same transaction or contract, on the sale of 
the rods, does the said contract of guaranty, indemnity, or insurance 
constitute such an illegal consideration as will defeat the recovery on 
the note, it being shown in evidence that the plaintiff had never com- 
plied with the laws of the State of Iowa in relation to insurance 
companies ?” 

Other questions have been discussed by counsel for the appellant, 
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but we can only consider the one certified. Whether what is claimed 
to be a policy of insurance is such in fact, was somewhat considered, 
but not determined, in Cook vs. Wierman, 51 Iowa, 561. We think 
the contract is one of guaranty, and not insurance. If one is em- 
ployed to watch a building, he may agree, in consideration of such 
employment, that he will pay therefor if it burns down through his 
negligence. In fact, the agreement to pay might be absolute and 
unconditional. This would not be a contract of insurance, but a 
guaranty. So one may sell goods, and agree that the purchaser will 
receive certain named benefits or advantages. Such a contract would 
be a guaranty or warranty, and nota contract of insurance. The 
plaintiff “ guaranteed ” the lightning-rods would protect the building 
from all damage by lightning, and if they failed in so doing the plain- 
tiff would pay a certain specified amount. Such a contract could be 
lawfully made, and the note is not without consideration. 
Affirmed. 





LOWER COURT DECISIONS. 


POLICY NOT AVOIDED BY ILLEGAL LEVY. 
Hamilton Co. District Court.—Error to Court ‘of Common Pleas. 


MIAMI VALLEY INS. CO. 
vs. 


IDA B. STANHOPE. 


Policy of insurance on household goods and furniture of a married woman in 
Kentucky, contained clause that policy should ‘‘ cease from time the prop- 
erty should be levied on or taken into possession or custody under any pro- 
ceding in law or equity.” An attachment against the husband was levied 
on the property, but was discharged before occurrence of the loss. There 
was no proof that the law of Kentucky differed from that of Ohio under 
which, since 1861, property of a married woman, acquired by gift, cannot 
be taken for the debts of the husband. 

Held, that the attachment did not avoid the policy. 


Action upon policy of insurance on household furniture and per- 
sonal apparel, as property of Ida B. Stanhope, in residence, Kenton 
County, Kentucky, to amount of $3,500. Clause in policy that insur- 
ance should cease from time property was levied on or taken into 
possession or custody under any proceeding in law or equity. De- 
fense, that it had been levied on by Sheriff of Kenton County under 
an attachment against the husband of insured for rent. Reply, that 
the attachment was of no validity, and had been discharged before 
the fire ; further, that, with knowledge of the facts, $200 on account 
of the loss had been paid by the company. Charge of court to the 
effect that the attachment avoided the policy, but that partial pay- 
ment with knowledge was a waiver. Verdict and judgment for $2,- 
073 ; the jury finding specially that plaintiff was owner of the prop- 
erty. 





160 Report of Decisions. [Feb., 
° Avery, J. 
That the payment was a waiver may be doubted. The only rea- 

son for so considering it would be on grounds of estoppel. But 

there was nothing to raise an estoppel, since it did not appear that 
plaintiff had been induced to forego any advantage, or to change her 
position. The only effect was to indicate an intention to waive, 
which, until acted upon, might be abandoned at the option of the 
company. Murphy vs. Insurance Company, 7 Allen, 239 ; Colonius 

vs. Insurance Company, 3 Mo., App. 56. 

The point was not material, however, except in the view that the 
attachment avoided the policy. This depended upon the clause that 
the policy should cease from the time the property was levied on or 
taken into possession or custody under any proceeding in law or 
equity. A reasonable construction must be given to this language. 
To take the property of one person under a writ against another, 
would not be a levy in fact, but a trespass. It would not be a tak- 
ing under any proceeding in law or equity, since it would be with- 
out the authority of any proceeding. Upon a precisely similar 
clause the law has been so determined, and a policy on goods 
claimed, but not proven, to have been fraudulently transferred from 
father to son, held not to be avoided by levy of an execution against 
the father. Insurance Company vs. Mills, 44 Penn. St., 241. 

Counsel contend that under the law of Kentucky the attachment 
was valid. But so far as the bill of exceptions shows there was no 
evidence of such law. The jury found specially that the property 
was owned by the wife. Under our law it was not subject to attach- 
ment for the debts of the husband. 8S. & S., 389; Pratt vs. State, 
35 O. S., 514. The law of another State must be proved asa fact. 
Ingraham vs. Hart, 11 O., 255 ; Smith vs. Bartram, 11 O. S., 690. In 
the absence of proof to the contrary it will be presumed to be the 
same asour own. Legg vs. Legg, 8 Mass., 99, 101 ; Allen vs. Wat- 
son, 2 Hill, (S. C.,) 319, 322. And we cannot assume for the purpose 
of finding error in the record that contrary proof was offered. Whe- 
lan vs. Kinsley, 26 O. 8., 131, 137. 

Affirmed. 





